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February 4, 1980 


The Honourable R. Roy McMurtry, Q.C. 
Attorney General 
18th Floor 
18 King Street East 
TORONTO, Ontario 
Moc cs 
Dear Sir, 
Re: Revision of the Rules of Practice 

I have the honour to enclose herewith a draft of 
a proposed revision of The Judicature Act, together with a 
draft of the proposed Rules of Civil Procedure, which I suggest 
be attached as a schedule to the Act. In mytepandon, it is 
essential that these rules have statutory approval since they 
embody many changes in substantive law and some of the rules 
might be ultra vires without such approval. 

I acted as Chairman of the Committee; A. F. Rodger, Q.C., 
Senior Master, was the Vice-Chairman; Garry D. Watson, Professor 
at Law at Osgoode Hall Law School was Counsel to the Committee; 
Gordon F. Beddis, retired Registrar of the Supreme Court of 


Ontario, acted as our Special Advisor; and Ms. Patricia Ray was 


the Secretary. We also had the valuable services of the 


following part-time research assistants: David Rickerd, Alan 
Mark, Michael McGowan and Allan Hutchinson. 

The. following were the terms of reference: 

(1) A thorough re-examination of the principles and policies 
upon which the Rules of Practice are based and an 
evaluation of individual rules with a view to: 

(a) simplifying as much as possible, the procedure 
in civil actions concentrating on the use of simple 
language and terminology; 

(b) decreasing the number of rules; 

(c) balancing the expense to litigants of the prescribed 
procedures against convenience, efficiency and 
social purpose; 

(d) consideration of alternative, more expeditious and 
less formal adjudicative procedures; and 

(e) developing innovative measures to ensure that the 
procedure in civil litigation is understandable by 
members of the public, the steps necessary to 
finalize a dispute are ares and the cost of such 
procedure is reasonable. 

CZ) "En conjunction with the review of the Rules of Practice, 
a complete examination of The Judicature Act and other 
statutes affected by proposed changes in the rules. 

(3) Consideration of the nature and function of the Rules 
Committee under The Judicature Act to determine an 
appropriate method for continuous review of the rules 


subsequent to the current proposed revision. 


The appointment of a task force for this purpose 


received the strong endorsement of the Rules Committee. The 


following is an excerpt from the minutes of the Rules Committee 


of December 7, 1974: 


"{The Chairman] further advised that the Attorney 
General had given preliminary consideration to terms 
of reference and methodology for a task force to 
undertake a comprehensive review of the rules and 
that he had requested his Advisory Committee on the 
Central West Pilot Project for their consideration 


and advice on the terms of reference. 


He requested 


the views of the Rules Committee on the establishment 
Bue, A LAE SCUSS TON 
then followed on the terms of reference for the 
Task Force undertaking a general review of the rules. 


of the proposed Task Force. . . 


After discussion, it was moved by Judge Grossberg, 
that the Chairman 
advise the Attorney General that the Rules Committee 
enthusiastically endorsed the appointment of the 

Task Force and, in general, the suggested terms of 
reference and that the Rules Committee is interested 
in the composition of the personnel of the suggested 


seconded by Mr. Justice Jessup, 


Task Force. MOTION CARRIED." 


We had for our assistance a committee of the judges 


of the Supreme and County Courts, consisting of: 


Supreme Court 


The Honourable W. D. Parker, 
Associate Chief Justice of 
the High Court 

hee Wustace fo COry 
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County Court 


His Honour Chief Judge W. E. Colter 
Judge S. Borins 
Judge P. S. FitzGerald 


Judge F. L. Gratton 
Judge E. J. Houston 
Judge G. P. Killeen 


Mr. Justice A. R. Jessup 
Mr. Justice H. Krever 
Mr. Justice J. W. Morden 


Judge 
Judge 
Judge 
Judge 
Judge 


- Mossop 

- Phelan 
Sullivan 
- Vannini 
Zalev 
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We also had the assistance of a committee of the 


following very distinguished members of the Bar of Ontario: 


PY RS Baer "Gre. Rodney ‘Hull, --0.G. 

R. E. Batres,-O.c. Harvey J. Kirsh 

Thomas G. Bastedo Stanley R. Kurisko, Q.C. 
Harvey J. Bliss, Q.C. John I. Laskin 

Colin &. Campbell, *O:.C. James C. MacDonald, Q.C. 
MarTVvin’As Catzman, O.C. A. Jd. McComiskey, O.C. 
Bernard Chernos, Q.C. H.. "Lorne Morphy O..C. 
Brian A. Crane; 0O.C. J.<P= -NeLlagan;, 0-4. 
Rodica David P.O'B HG. “PepperyirO .c.. 

W. Reid Donkin, Q.C. B. A... Percival,+, sel. 
Johir-f7Evans,. O.C. Lloyd W. Perry, 0.c. 
Bryan Finlay R. Bo one CY au sGe 
Morton Greenglass, Q.C. H. Douglas. Stewart,..Q.C.. 
K. E. Howie, Q.C. Blenus Wright, Q.C. 


Most of the research was done by our own staff, but we 
did obtain opinions from Professor Neil Williams of Osgoode 
Hall Law School and Professors William Lederman and Stanley 
Sadinsky of Queens University on certain aspects of the proposed 
rules. 

Prior to commencing the drafting of new rules we put 
together a compilation of the rules of seven jurisdictions which 
we felt had modern rules which would be of assistance to us 
in our work. The jurisdictions we chose were Alberta, British 
Columbia, the Federal Court of Canada, New South Wales, Nova 
Scotia, the United Kingdom and the United States Federal Rules. 
We then prepared a list of suggested possible reforms to our 
procedure which was sent to all members of the Ontario legal 
profession, asking for their comments in relation to the suagested 
proposals and asking for any suggestions or improvements they 
might wish to recommend. A second step was to place public 
notices in the Globe and Mail informing the public generally 
of the Committee's existence and its terms of reference and 


calling upon any interested persons to make written submissions 


to the Committee. Finally, a variety of organizations, both 
within and outside the legal profession, were contacted 
directly with the request that they make submissions to the 
Committee. We received numerous replies of a very constructive 
nature. | 

The way in which the Committee operated was, after 
doing initial research into particular subject areas, to prepare 
working drafts of the proposed rules. These drafts were dis- 
cussed at length by this Committee and its staff and through 
this process developed "comment drafts" which were then placed 
-before the Advisory Committees for their consideration. After 
meeting with both Advisory Committees these comment drafts were 
then re-worked by the Committee to take into account the comments 
and criticisms of the Advisory Committees. Many very useful 
suggestions were obtained from the Advisory Committees and 
incorporated into subsequent re-drafts. The Advisory Committees 
were convened for a total of 31 meetings. 

In addition to these meetings of the Advisory Committees 
we attended general meetings called to discuss the draft rules 
with The Lawyers' Club of Toronto on May Ay 1978; with the 
Advocates' Society at their Spring Convention on May 26 and 27, 
wo78 and on April 27 “and 328° 1979 "with the Civil Litigation 
Section of the Canadian Bar Association on July 24, 1978 and 
with the Medico-Legal Society of Toronto on April 19, 1979. 
Meetings Leckie also held with the local law associations 


throughout Ontario as follows: 


Whitby = June 13, 1978 
Ottawa - June 15, 1978 
Sudbury - June 19, 1978 
Windsor - June 27, 1978. 
London = June 29, 1978 
Thunder Bay ns ‘JULY * 26, 1978 
Sault Ste. Marie duly 28751978 
Barrie - Aug. 3, 1978 
Kingston = Aug. 16, 1978 
Hamilton = Sept.21, 1978 


In addition to these regional meetings, various 


meetings were held with members of the legal profession of 


Other provinces and Europe, as follows: 


Date 


Aug. 1976 


Aug. 8-12 
LS 


Aug. 28 to 
Sept. 4, 
1977 


ja eet ee 
1978 


Juiy 10-11 
1978 


July 13-14 
1978 


Aug. 24-25 
1978 


Oct. 19-21 
1978 


gan. “26, & 


With Members of Committee 
attendin 
Grey Richardson, Q.C., A. F. Rodger, @.C. 


Master of the Court of 
Queen's Bench, Manitoba 


I. H. Jacob, Senior Master A. F. Rodger, ©.C. 
of the High Court of England G. D. Watson 
International Congress on Ane: Re. Rodger -.sQsCx 
Civil Procedure at Ghent G. D. Watson 

I. H. Jacob, Senior Master Entire Committee 
when he was in Toronto 

Court officials and members A. F. Rodger, ©.C. 
of the Bar in Edmonton G. D. Watson 
Court officials and members Ash. ROdGer, 26... 
of the Bar in Vancouver G. D. Watson 
Committees of Bar and Bench W. B. Wriliston, ©.c- 
in Nova Scotia. Nova Scotia AonuE a RedgermiaOen 


appeared to have one of the 
more modern systems of practice 
and procedure in Canada and we 
wished to discuss with the Bar 
and Bench of that Province any 
problems they had encountered 
in working under their new 
system 


The Canadian Institute for W. 
the Administration of Justice, G. 
Conference on expeditious 
justice, in Edmonton 


Ontario Sheriff and Court A. 


Be, Wildiston.«0.¢e. 


D. Watson 


F. Rodger, 


Q.c. 


=o 


May 2, 1979 Registrars' Association G. D. Watson 
June 8-9 Committee who are revising Entire Committee 
Nov. 14, The Rules of Practice of 

1979 ; New Brunswick 


Professor Watson in March of 1978 visited the Federal 
Judicial Centre and the United States Department of Justice in 
Washington, D.C., to discuss the procedures in the United States 
respecting arbitration in the course of the judicial system. 

In July of 1978 Professor Watson while in Calitornia Voored 
into experiments with simplified procedures for uneconomical 
Litigation. 

We have had lengthy discussions with officers of the 
Supreme Court and your Ministry concerning the particular problems 
of their offices, in particular we have discussed the Act and/or 
the Rules with Mr. R. B. Peterson, the Registrar of the Supreme 
Court Of Ontario: Mr. R. -W. Schurman, Director of:Supreme, 

County and District Courts, Ministry of the Attorney General; Mr. 
S. B. McCann, Counsel, Policy Development Division, Ministry of 
the Attorney General; Master W. C. McBride, Master Gordon Saunders 
and Master G. W. Dunn; Mr. W. F. Shaughnessy, Registrar of the 
Court of Appeal; Mr. A. P. Bridges, Registrar of the Divisional 
Court; and Mr. E. J. McGann, Accountant of the Supreme Court 

St Ontario. 

When faced with difficult decisions or problems we 
discussed the revision of the Rules and The Judicature Act with 
your Deputy Minister. We are extremely grateful for the 


assistance and guidance he afforded us throughout our task. 


We received written briefs from The Advocates' 

Society outlining its position with respect to various matters 
which were the subject of revision: (a) working draft of the 
rules, (b) the divorce rules, (c) costs, and (d) The Judicature 
Act. 

My reason for setting forth the details of all of 
these meetings is to emphasize the wide circulation that the 
drafts of the proposed rules received among the members of the 
Bench and the Bar of Ontario and to acknowledge the great 
assistance which the Committee received as a result of such 
meetings. In particular, we were able to ascertain the problems 
of litigants outside of Toronto in the various county towns 
throughout the Province. We are indebted to those people who 
gave so generously of their time to assist us. 

When The Judicature Act was first drafted a copy was 
sent to all of the judges of the Supreme Court of Ontario and 
all judges of the County Courts in the Province. As a result 
thereof, the judges of the Supreme Court appointed a committee 
under the chairmanship of Mr. Justice Osler to discuss our 
draft. We had a number of very useful meetings. 

The committee of the judges under the chairmanship of 
Mr. Justice Osler consisted of the Chief Justice of Ontario, 
the Associate Chief Justice of Ontario, the Chief Justice of 
the High Court, the Associate Chief Justice of the High Court, 
Mr. Justice Arnup, Mr. Justice Keith and Mr. Justice Grange. 


Mr. Justice Osler has written to me in part as follows: 


"You have been good enough to give the members 
of the Court, acting through this Committee, the 
opportunity to comment upon and make suggestions 
regarding Parts I and II of the draft Act you 
propose. We have fully availed ourselves of this 
Opportunity and we appreciate that you have taken 
into consideration, and largely given effect to, 

Our suggestions. You are, of course, at liberty 

to inform the Attorney General of the opportunity 

we have been given to examine and to comment upon 

these drafts." 

The draft of The Judicature Act was also sent to our 
Advisory Committees of the Bar and the Bench and to The 
Advocates' Society. The Advocates' Society appointed a 
committee to study the draft. I attended a number of meetings 
with that committee and the directors' meetings of The 
Advocates' Society for the purpose of discussing our draft 
of the Act. 

I do not propose to outline in detail all of our 


proposed amendments, but to bring to your attention changes 


of particular significance. 


THE JUDICATURE ACT 

Section 7 

We have recommended that the number of judges of the 
High Court be increased to 44. This is the number which the 
Chief Justice of the High Court and the Osler Committee 
considered as the bare minimum necessary to carry out the work 
of the Court. For an explanation in advising for an increase 
to this number I enclose herewith a copy of a letter of Mr. 
Justice Osler to me dated December 4, 1979, together with a 


copy of the accompanying explanatory note. 


~ <t0i-- 


Section 19 - The Divisional Court 

The idea of having a specialized Court to deal with 
problems of administrative law was, as originally conceived, 
an excellent one. However, the Court fell into some disrepute 
owing to the very long delays in getting the proceedings 
heard and disposed of. This delay was occasioned by the fact 
that there was no central core of judges who sat on the 
Court, but assignments to the Court were made from time to time 
from among all or most of the judges. Therefore, the speciali- 
zation originally intended was aborted. 

I may say that in our original draft of The Judicature 
Act we had proposed that there be a permanent Divisional Court 
which, in addition to its present jurisdiction, would Hew all 
appeals from the County Courts. The reason for the recommenda- 
tion that there be a permanent Divisional Court was because 
of the strong criticism on the part of the Bar over the long 
delays in getting their cases heard and the lack of consistency 
in the decisions of the Court. 

The proposed amendment to have appeals from the County 
Courts go to the Divisional Court rather than the Court of | 
Appeal received almost unanimous and strenuous opposition from 
the judges of the County and District Courts and others; after 
discussing the matter with your Deputy Minister, it was 
decided to drop this proposal. 

The judges of the Supreme Court were strongly opposed 
to a permanent Divisional Court, basically on the ground that 
very few of the present members of the judiciary would be 


willing to spend the rest of their working lives in such a 


ech he ae 


specialised Court. 

Senior Master Rodger and I had a number of meetings 
with the Chief Justice of the High Court, the Associate Chief 
Justice of the High Court and Mr. Justice Osler, and with a 
committee of The Advocates' Society, and as a result we have 
submitted to you a proposal whereby the judges appointed to the 
Divisional Court would hold office for a minimum of one year. 
Under this proposal there will, in my opinion, be a sufficient 
degree of specialisation and expertise to handle the work 
competently and expeditiously. This proposal has the approval 
of the Chief Justice of the High Court, the Osler Committee 
and the committee of The Advocates' Society. 

The work of the Divisional Court will also be greatly 
expedited by a recent amendment whereby a proceeding in the 
Divisional Court can be disposed of by one judge, where the 
Chief Justice is satisfied from the nature of the issues 
involved and the necessity for expedition that it can and 


ought to be heard by one judge. 


Section 35 and 36 - The Rules Committee 

We were expressly asked to consider the nature and 
function of the Rules Committee under The Judicature Act to 
determine an appropriate method for continuous review of the 
rules subsequent to the current proposed revision. We 
consider that the present Rules Committee has worked efficiently 
and well and has been responsible for bringing in many remedial 
measures over the years which have been of great advantage to 
t2Cigancs:. We do not recommend any change in substance or 


composition. We have to some extent clarified and extended 


as i ee 


the powers of this Committee. It might be of assistance to 

the Rules Committee if it had a research assistant charged 

with the responsibility of keeping abreast with and informing 

the Rules Committee of procedural changes in other jurisdictions. 
We would also recommend that it be suggested to the 

Rules Committee that before passing any amendments to the rules 

of serious consequence, that the proposed amendments be 

published in the Ontario Law Reports in sufficient time to give 

the profession an opportunity to make comments and suggestions. 

We do not think that this should be a statutory requirement 

to give validity to the amendments, but is based on our 

experience of receiving much help and guidance from the pro- 


fession at large as to our proposed amendments. 


Section 40 - Attendance at a Conference 
This Section was inserted at the specific request of 
the Chief Justice of the High Court, who stated 
"The purpose of the proposed amendment is to 
permit the Dominion Government to pay the 
expenses of a judge who either the Chief Justice 
or I have directed to attend a meeting, conference 
or seminar. 
I am told that this is similar to the provisions 


in the British Columbia Act and permits payment of 
expenses which are not otherwise covered." 


Section 42 - Administration of Law and Equity 


The wording of this Section has clarified and 
simplified the present Section, but there is no basic change 
in the law, except that we have omitted Subsection 9 of 


Section 18 of The Judicature Act. This is a long and cumbersome 


=e 


section which would seldom, if ever, be used in general 
litigation. If it is considered that such a section should 

be retained, our suggestion is that it be taken out of The 
Judicature Act and inserted in some other act, e.g. The Mortgage 


Act. 


Section 51 - Interim Recovery of Personal Property 


This Section covers the matters presently dealt with 
by The Replevin Act, R.S.O. 1970, c. 412. We have considered 
that this is a procedural matter which should be covered in 
The Judicature Act rather than by special statute. We have 
Simplified the procedure and recommend that when this Act is 


passed The Replevin Act be repealed. 


Section 54 

We had originally recommended that the Court have power 
to relieve not only against penalties and forfeitures, but 
also against acceleration clauses. The committee of the 
Advocates' Society strongly objects to the Court having power 
to relieve against acceleration clauses without a special study 
being made as to the restrictions to be placed on the granting 
of such relief. While we feel that the Court ought to have such 
power, we were still guided by the wishes of the Advocates' 
Society and we recommend that such a study be made, if possible, 


by the Law Reform Commission. 


Section 61 - Interest Rates, 


Section 62°-»Pre-judgment Interest, 
Section 63 - Post-judgment Interest 


The present Section 38 and 40 of The Judicature Act 
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(passed in 1977 and 1979 respectively) have received the strong 
approval of the Bar. However, they have been difficult to 
operate administratively due in part to the long delay in the 
publication of "The Bank of Canada Review". We considered 

very carefully a memorandum prepared by R. B. Peterson pointing 
out the difficulties and have re-drafted these provisions with 
a view to overcoming the administrative difficulties referred 


to by Mr. Peterson. 
Section 91 - Official Examiners 


Apart from nomenclature, we have made no substantial 
change in the present practice, as we understand that your 
Ministry is reviewing the present arrangement in the light 


of the Report of Mr. Mendel Green, Q.C. 


Section 105 - Time of Coming into Force of the Act 


We recommend that the Act and Rules come into force 
at a date fixed by the Act rather than by proclamation and 
that the date be adequate to give the profession and the judges 
and the court staff adequate time to read and absorb the changes. 
We would suggest a delay not less than six months be given 
between the passage of the Act and its implementation to give 
the Canadian Bar Association, the Advocates' Society and the 
Law Society of Upper Canada adequate time to hold seminars to 
bring to the attention of the profession the very substantial 


changes being made to The Judicature Act and the Rules. 


ape Magee 


THE RULES OF CIVIL PROCEDURE 


We have attempted to make the Rules more intelligible 
and easier to use by giving them a coherent and rational 
organization and a clear presentation and lay-out. Simpli- 
fying the language and terminology of the rules was of serious 
concern to the Committee. While we wished to use language 
that the public understands, we did not wish to sacrifice the 
precision of legal expressions that are well understood by 
reason of use and judicial interpretation. However, we felt 
that the present rules included a variety of archaic terms 
which could be changed without loss of precision. For example, 
change of "ex parte" to "without notice", “guardian ad litem" 
to "litigation guardian" and "viva voce" to "oral" should cause 
no difficulty. We also avoided the use of such expressions 
as "fieri facias", "venditioni exponis", "judgment in seisin", 
"writ in satisfaciendi", "writ of capias", "discovert", 
"bailiwick", eloigned", and "in withernam". However, certain 
terms such as "chose in action", "security for costs", "levy" 
and "sequester" which have clearly defined meanings we did not 
change for fear of leading to the obscurity of imprecise 


language. 


Rule 2 

We have attempted to abolish the concept of procedural 
nullities which in the past has caused serious injustice and 
delays. See for example Kaltenback v. Frolic, [1948] O.R. 116, 
Crané (Ltd yov eeiicKkeown (1923) 7°25. OLWIN. -455,“Dredge\v. 2 Greer 


[1961] O.W.N. 185. See also Rules 5.04 and 10.03. We have 


i Gen 


provided for very wide powers of amendment. 


Rule 5 

The wording of the present Rules 66 and 67 have been 
simplified to make the Rules more intelligible and to make Le 
clear that multiple claims and parties may be joined not only 
where the rights to relief arise out of the same transaction 
or series of transactions Or occurrences, but also where damage 
has been caused to the same plaintiff by more than one person 
and there is doubt as to the person or persons from whom he is 
entitled to relief or the respective amounts for which each may 


be liable. 


Rule 9 - Unincorporated Associations 

At the present time any proceeding against an unincor- 
porated association, which is not a partnership, is a nullity. 
Under the present Rule 75 it is sometimes possible to commence 
proceedings by way of a representative action. However, this 
has been entirely unsatisfactory since it has been held ina 
number of cases that the representative order cannot be made 
in tort actions unless it is alleged that the association is 
possessed of a trust fund and that the persons named as 
defendants are trustees of it. See Barrett v. Harris, (1921) 
51 0.L.R. 484. In defining associations we have excluded 
trade unions and employers' associations because of represen- 


tations from the Ministry of Labour. 


Rule 14 - Class Actions 
We are convinced that the present procedure respecting 


class actions is in a very serious state of disrepair. The 
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rules cry out for amendment and we have drafted rules but have 
been asked by the Ontario Law Reform Commission not to submit 
our recommendations until it has completed its studies. (See 
your letter of November 17, 1976 to the chairman of the Ontario 
Law Reform Commission). 

On May 2, 1979 the Chairman of the Ontario Law Reform 
Commission wrote me as follows: 

"Many thanks for your letter of April 26, 1979. 
Thank you also for the copy of the Draft Class 
Action Proposal, sent therewith. 
Work on our Class Actions Project has not 

progressed as quickly as we would have wished. 

This has been due to the priority that we have 

afforded to our Report on Sale of Goods. We are, 

once more, heavily involved in research on Class 

Actions and hope to make very substantial progress 

in the course of this year." 
This is where the matter stands to the best of my information. 

In the circumstances we have not changed in substance 
the wording of present Rule 75, but we have under Section 36(b) 
of The Judicature Act given the Rules Committee power to make 
rules (subject to the approval of the Lieutenant-Governor in 
Council) to "provide for class actions and the remedies available 
thereunder". It would therefore be possible after the Ontario 
Law Reform Commission has completed its studies for the Rules 


Committee to pass an adequate set of rules relating to class 


actions without requiring further legislation. 


Rule 16 .- Originating Process 


We have eliminated the Writ of Summons and recommended 
that all proceedings be commenced by a Statement of Claim, a 
Notice of Application, or a Petition. We considered that the 


procedure of issuing a Writ and requirement of the filing of 


co 
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an Appearance caused additional documents to be used which 
served no useful purpose but which lengthened the time of 
litigation: and in certain cases did cause procedural difficulties, 
e.g. a Writ of Summons could not be served out of the jurisdiction 
unless the defendant was a British subject. The Writ of Summons 
is not used in many of the other provinces in Canada, e.g. 

Nova Scotia, Manitoba, Alberta and Prince Edward Island. In 
discussing the question with members of the Bench and Bar of 
Nova Scotia, Alberta and Manitoba we were assured that no 
difficulties whatever had arisen by reason of the abolition of 
the Writ of Summons. However, the members of the Advocates' 
Society in eats were very apprehensive lest they did not 

have sufficient time to prepare a Statement of Claim prior to 

an expiration of a limitation period, and in Ontario there 

still exist some very short limitation periods. We therefore 
provided that where there is insufficient time for a Statement 
of Claim to be prepared an action may be commenced by issuing a 
Notice of Action upon which there shall be endorsed a brief 
statement of the nature of the claim, and that where a Notice 
of Action is used the plaintiff shall file his Statement of 
Claim within thirty days of issuing a Notice of Action and 


serve both documents together. 


Rule 18 - Service of Process 
In addition to the ordinary methods of personal service, 
we have provided for service by certified mail or by leaving 


the document with an adult at the defendant's place of residence. 
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We have also expanded the powers of the Court to allow 
substituted service. 
Rule 19 - Service Outside of Ontario 

The instances in which an originating process may be 
served outside of Ontario without leave have been somewhat 
expanded and the grounds on which such service may be set aside 
have been clarified. Also the court has been given new and 


additional power to permit service out of Ontario with leave. 


Rule 21 and 22 - Default Proceedings and Summary Judgment 


We have recommended the abolition of the Specially 
Endorsed Writ and its replacement by a general summary judgment 
procedure. The Specially Endorsed Writ process was originally 
devised so that on a claim for debt or liquidated demand the 
defendant, in order to defend, would have to file an Affidavit 
of Merits on which he could be cross-examined, and then the 
plaintiff had the opportunity to move for judgment if there 
was no defence to the action. However, this procedure has 
involved an peerendace waste of.Court time. In the past years 
there have been literally thousands of motions to strike out - 
Special Endorsements. In addition, it has been very seldom 
that the plaintiff has been able to obtain judgment if the 
defendant has filed an Affidavit of Merits. No matter how 
shadowy or unlikely a defence is disclosed by the Affidavit, 
the Courts have been exceedingly reluctant to allow the plaintiff 
to obtain judgment without giving the defendant the right to 
go to trial. We have provided for a summary judgment procedure 


which can be used in virtually all types of actions. This procedure 
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is available either to the plaintiff or the defendant. Even 
in cases where summary judgment is refused, the Court may make 
an order specifying what material facts, if any, are not in 
dispute and defining the remaining issues, imposing terms 

on the right to proceed to trial and ordering that the action 
be placed forthwith or within a specified time on a list of 


cases requiring speedy trial. 


Rules 23 and 24 - Determination of Question of Law without Trial 
and Stated Case 


Many cases which in essence turn on the determination 
of a question of law presently go through the laborious process 
of a long trial in order to get such a question determined. 

We have provided a simplified procedure for the determination, 
prior to trial, or any question of law that may either dispose 
of the action, shorten the trial, or result ina substantial 
Saving of cost. We would expect that such a procedure would 
enable many actions to be terminated or quickly settled as a 


result of such determinations. 


Ruldenz/az Pleadangs 


These rules have been simplified, but there are some 
aifferences in substance e.g. (a) parties are given the right 
to plead any fact that has occurred since the commencement of 
the action, notwithstanding that such fact may give rise toa 
new claim or defence; (b) general denials will no longer be 


a sufficient pleading. 


Rule 29 - Cross-claims 
In order to avoid the more complicated procedure of 


a third party claim, where the claim over by one defendant is 
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against his co-defendant, we have provided for a more 
simplified cross-claim procedure. 
Rule 30 - Third Party Claims 

The present rule regarding the availability of a 
third party procedure (Rule 167) has caused serious difficulty 
Owing to different and restrictive interpretations of the 
words "Where a defendant claims to be entitled to contribution 
Or indemnity or other relief over". We have provided that a 
defendant can commence a third party claim where a third 
party is or may be liable to the defendant for all or part of 
the claim of the plaintiff, or is or may be liable to the 
defendant for any other relief relating to the subject matter 
of the main action, or the sue party should be bound by 
the determination of some issue arising between the plaintiff 
and the defendant. The procedure is therefore very much 
broadened and will eliminate much archaic learning devoted to 


a restrictive interpretation of the term "other relief over". 


Rule 31 - Discovery of Documents 


We have eliminated the necessity of serving a Notice 


to Produce and instead have required parties to automatically 


deliver an affidavit of documents and requiring him to take 

all documents disclosed by him to his Examination for Discovery 
and to the trial of the action without further notice. Under 

the present practice there is a prohibition on cross-examinations 
of Affidavits of Production. We recommend that such a cross- 
examination be allowed. We have also provided for a Notice to 
Admit the authenticity, dispatch or receipt of specified 


aocuments. 
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Rules 32, 33 and 34 - Examinations for Discovery 


We have largely expanded the scope of discovery. One 
of our main problems was concerned with the extension of the 
right to Examination for Discovery of non-party witnesses. 
In order to ascertain the facts prior to trial, it is often 
highly desirable that there should be a right to examine 
persons who are not parties to the action. We were, on the 
other hand, very concerned with the additional costs and time that 
could be expended on such examinations. We were aware of 
many unfortunate examples in the United States of America, 
where the wealthy had an overwhelming advantage against the 
persons who could not afford to indulge in such expensive 
procedures. We have therefore recommended a compromise procedure 
whereby there may with leave of the Court be an examination of 
any person who was at any relevant time an employee, agent or 
spouse of a party; was, at any relevant time, an officer, 
director or auditor of a corporate party; is, or was, at any 
relevant time, an officer, director or employee of a corporation 
that was, at such time, a subsidiary or affiliate of a 
corporate party; or is a potential witness, where the Court is 
satisfied that the applicant was unable to obtain the relevant 
information from those he was entitled to examine for discovery 
or from the person sought to be examined. As a result of an 
expanded rule as to the discovery of parties, and disclosure 
of documents, the need to examine non-parties for discovery may 


be less pressing than it is today. 
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Rule 36 - Medical Examination of Parties 

Section 78 of the present Judicature Act empowering 
the courts to order the physical examination of a party has 
not been included in the new Judicature Act. Today in many 
Supreme and County Court actions, medical examinations are 
an integral part of the discovery process and we believe it is 
much more convenient to include the provision authorizing medical 
examinations in the discovery section of the Rules rather than 
The Judicature Act. This is in line with the approach taken 
in other provinces in rewriting their Rules. 

In addition, we have somewhat extended the availability 
of the procedure and streamlined it. The present Section 78 
of The Judicature Act applies only to a proceeding for the 
recovery of damages in respect of bodily injury. We have 
broadened the rule to apply to any case where the physical or 
mental condition of any party to an action is an issue... For 
example, a physical examination may be essential ina claim 
for an annullment of a marriage or a psychiatric examination 
may be desirable in some custody cases. 

The new medical examination procedure should also be 
available in various courts other than the Supreme and County 
Courts. Hence we recommend that the rule making powers given 
to the Provincial Court (Family Division), the Provincial Court 
(Civil Division), and Small Claims Court and the Unified 
Family Court, be amended to specifically authorize the passing 
of rules providing for court ordered medical examinations. We 


further recommend that each of the rule making bodies enact a 
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rule similar to our Rule 36. 


Rules 38 and 39 - Motions and Applications 


Throughout the Rules we have used the term "application" 
to refer to an originating motion and the term "motion" to 
refer to an interlocutory proceeding in an action. Under 
Rule 16.04 we have extended the powers of the Court to dispose 
of a proceeding by way of application to the Court. The reason 
is that this procedure is simpler and more expeditious, i.e. 
the evidence can be given by affidavit and examinations for 
discovery and the production of documents are eliminated. We 
have therefore extended the practice to include all cases where 
it is considered there will be no substantial dispute of fact, 
e.g. any case which depends on the construction of documents 
or statutes or regulations. We have expanded the powers of the 
Court to grant relief on an originating application i.e. an 
injunction. 

We have increased the jurisdiction of local judges sitting 
outside of Toronto to hear motions and applications that arise 
in their counties. In travelling through the Province one of 
the most serious complaints of the Bar outside of Toronto was 
the fact that lawyers had to come to Toronto to have motions 
and applications disposed of at considerable expense to their 
clients. The extension of the jurisdiction of the local judges 
will not only be more convenient and less expensive for the 
litigants outside of Toronto, but will result in a considerable 
saving of the time of Supreme Court Judges. 


We have also, at the suggestion of lawyers residing 
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outside of Toronto, made provision for the hearing of motions 


by conference telephone where the parties consent. 


Rule 27) sssetting Actions Down for .Trial 


A party setting an action down for trial is deemed 
to be ready for trial without the necessity of serving a 
Certificate of Readiness and all other parties are deemed to 
be ready for trial at the expiration of 60 days thereafter. 

We have provided a separate list of actions requiring 
speedy trial on which only those cases in respect of which 
speedy trial has been ordered shall be listed. 

It is also provided (in Rule 26) that where an action 
has not been terminated or set down for trial within one year 
of the filing of the Statement of Defence the Court may fix 
a deadline within which the case must be set down for trial or 
dismissed for want of prosecution. We have provided a procedure 
for having the Chief Justice of the High Court in special cases 
fix a date for trial upon written application to the Chief 
Justice. This is similar to the provision now existing in the 
Federal Court and will avoid the havoc created by too many 


judges fixing dates for trial. 


Rule 49 =~ Offer to Settle 

We have provided a procedure whereby parties can make 
written offers to settle which will not be disclosed to the 
court until after the action has been disposed of, but if a 
party fails to accept such an offer and obtains a judgment less 


favourable than the settlement offered to him, cost sanctions 
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can be imposed. It is my opinion that this will have a very 
salutary effect on the number of cases which are settled. 
The present practice of payment into court, though retained, 
is not adequate (a) because it applies only to monetary 
claims, and (b) it is only the defendant who can make an 


offer by payment into court. 


Rule 50 - Pre-trial conference 

This rule as originally drafted by this Committee has 
already been introduced by the Rules Committee as Rule 244. 
It already has had 2 very dramatic effect in increasing 


pre-trial settlements. We have proposed only minor changes. 


Rule 52 - Expert Witnesses 

We have provided that any party intending to call an 
expert witness at trial shall, not less than ten days prior 
to the trial, serve upon every other party to the action, 
a copy of a report, signed by the expert, setting out his name, 
address and qualifications and the substance of his proposed 
testimony. We think this is a desirable rule, so that the 
cross-examination of an expert can be prepared without the 
necessity of a counsel for the opposite party having beside 
him in court another expert. This is tied in also with 
Rule 52.03 which allows a medical report to be admissible in 
evidence. This rule would replace Section 52 of the Evidence 
Act for the Supreme and County Courts. 

We have also provided that where for any reason it is 
impractical or inconvenient for an expert to attend at trial, 
the party may obtain an order to examine the witness before 


trial for the purpose of using his evidence at trial. It is 
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provided that the examination may be recorded by videotape 


or other Similar means. 


Rules53 > feking OF Evidence Prior to, Trial 


We have combined the different procedures for taking 
de bene esse and commission evidence into one simplified 
procedure common to both. This rule provides for a simplified 
procedure in lieu of the present practice of Letters Rogatory. 
Under the old practice for taking commission evidence it was 
necessary for the parties to attend and only if the witness 
refused to appear would Letters Rogatory be issued. This 
involved an intolerable waste of time and under our proposed 
revision the court may provide for the issuance of a letter of 
request directed to the appropriate authority in the jurisdiction 
in which the witness is to be found, requesting the issuance 
of such process as may be necessary to compel the witness to 


attend and submit to examination before the Commissioner. 


Rule 55 - Evidence at Trial 

A dramatic innovation is that at the trial of an 
undefended action, the evidence by or on behalf of the plaintiff 
may be given by affidavit unless, in any particular case, the 
trial judge requires the plaintiff to call oral evidence. This 
rule will save many hours of the time of the court, counsel, 
and witnesses¥ “It°will apply not only to divorce actions, but 
also to undefended damage claims where today it is necessary 
to call automobile mechanics and other expert witnesses to prove 
a claim that is not in dispute. It cannot be said that affidavit 
evidence is less reliable than oral testimony. It has been 


my experience that persons are often much more careful in what 
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they say in a carefully prepared and thought out affidavit 
than what they might casually say in oral evidence. The rule 
contains the safety valve that if a judge is not satisfied 
with the affidavit evidence he can require the plaintiff to 
prove his case by oral evidence. 

We have provided that a party calling as a witness 
at trial an adverse party or an officer or a director of a 


corporation that is an adverse party, may cross-examine him. 


Rule 58 - Security for Costs 

We have provided that if a plaintiff is a corporation 
and there is good reason to believe that it has not sufficient 
assets in Ontario to pay the costs of the defendant, it may be 
ordered to furnish security for costs. This provision is to 
protect the defendant in the case of a "shell" corporation 
which brings an action and escapes any liability to pay costs 


because it has no assets. 


Rule 59 - Costs 

This rule is not innovative and in substance follows 
the present practice. We had originally drafted a rule which 
tied the costs more closely to the amount involved in the 
action. The Advocates' Society strongly objected to our suggested 
draft rule on the grounds that it would be a form of having 
litigation on a contingency fee basis, and that it would 
under-compensate in the case of smaller claims and over-compensate 
when large amounts were involved. We therefore, with the aid 
of a committee appointed by the Advocates' Society, redrafted 


the rules to be in conformity with the present practice and 
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philosophy. No change in substance has been made to the 
present practice, except that there is only one tariff which 
applies to both Supreme and County Court cases, allowing the 
taxing officer a great deal of discretion in setting fees 

to be allowed. Our proposed Rules contain no provision for the 
procedure on the taxation of costs as between a solicitor and 
his client since we understand that the Ontario Law Reform 
Commission has drafted new proposed legislation in respect 


of this matter which includes the procedure on such a taxation. 


Rule 61 - Enforcement of Judgments 


The present rules are totally unsatisfactory. Ontario 
has become well known as one of the debtors' havens in the 
English speaking world due largely to the fact that the methods 
of collecting and enforcing judgments are archaic, expensive, 
and ineffectual. However, the Ontario Law Reform Commission 
is presently engaged in a study concerning the enforcement of 
judgments. Until the Commission makes its report it is not 
possible for significant new rules to be enacted. For example, 
it would be very desirable that there be a central registry 
where all of Ontario Writs of Execution could be registered. 

At the present time the successful party has to guess in what 
county the defendant has assets, particularly real property, 

and if he does not know where a defendant has land the defendant 
may well sell the land and abscond with the proceeds before 

a Writ of Execution is issued in that county... There are, 
however, serious administrative and computer problems involved 
in the institution of a central. registry office... These are 


problems that we simply cannot resolve until the Ontario Law 
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Reform Commission has made its report. We have therefore in 
essence adopted the present rules, trying to simplify and 
clarify them without making any recommendation for change 
in substance. 
Rule 64 - Stay of Proceedings Pending an Appeal 

Under the present Ontario practice in most proceedings 
there is a stay of execution pending an appeal and security 
is not required. Under the rules in many other provinces, a 
party wishing to have executions stayed pending an appeal 
must provide security. We thought this procedure to be too 
harsh and we have provided that where any judgment appealed 
from awards an injunction, a mandamus or maintenance under the 
Divorce Act (Canada) or Support under The Family Law Reform 
Act 1978, or the custody of or access to a child, there shall 
be no stay of proceedings to enforce the judgment pending the 
disposition of an appeal therefrom, unless ordered by the judge 
presiding at the trial or by a judge of the appropriate appellate 
court. In all other cases there is a stay of execution pending 
the appeal but such stay does not prevent the entering of 
judgment, the issuing of a Writ of Seizure and Sale and the 
filing thereof in the office of the Sheriff or recording it in 
the Land Titles Office. However no other proceedings to enforce 
the judgment shall be taken unless otherwise ordered. The 
difference is that the appellant's assets cannot be seized or 
sold pending the appeal, but the Writ of Seizure and Sale will 
prevent him from selling his lands pending the appeal. Moreover, 
the period of one year from the time the Writ is filed in the 


Sheriff's office which must expire before the land can be sold 
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by the judgment creditor will be running in the meantime. 


Mortgage Actions 


The time for redemption has been reduced from six 
months to three months. 
The Divorce Rules 

These rules have been substantially redrafted. They 
tie in with the rules relating to the Family Law Reform Act 
and the Child Welfare Act. The rules relating to these matters 
have been drafted in such a way as to make them readily severable 
from the remainder of the rules in the event that it is decided 
to provide for province-wide Unified Family Courts. 

As you know, rules relating to divorce proceedings must 
be passed under Section 19 of the Divorce Act by the Trial 
Division of the Supreme Court or by the Court of Appeal. On 
October lst, 1979 we sent copies of a suggested re-draft of the 
rules on divorce proceedings and the Family Law Reform Act 
proceedings to the Chief Justice of Ontario. I enclose herewith 
a letter of October lst, 1979 from the Vice-Chairman to the 
Chief Justice of Ontario. 


ARBITRATION IN THE COURSE OF JUDICIAL PROCEEDINGS 


In the course of our research we studied, at your request, 
procedures for arbitration in the course of judicial proceedings 
which have been in use in various parts of the United States. 

We do not recommend that such procedures be adopted in Ontario 

at the present time as the usefulness of such a procedure has 

not yet been substantiated by the experience in the United States. 
Enclosed herewith is a document prepared by Professor Watson entitled 


"Arbitration Within the Judicial Process". 


In the terms of reference we were required to make a 
complete examination of other statutes affected by the proposed 
changes in the Rules. There are a number of statutes which 
will need amendment because of Our proposed changes in The 
Judicature Act and the Rules. However, we do not think that 
these amendments should be a part of The Judicature Act. We 
recommend that these amendments be contained in a separate 
statute. We have substantially completed the drafting of the 
basis for such a statute but it cannot be completed for about 
another two weeks. We did not wish to hold up this report pending 


the completion of that work. 


I would like to express to you, sir, the deep appreciation 
I feel for the work of the Senior Master. He has been the 
backbone of this Committee. He has brought to the Committee 
a wealth of intelligence and experience and has spent countless 
hours and energy in the drafting of these Rules. It is he who 
did the substantial part of the work in redrafting Rules in the 
light of comments and suggestions by our Advisory Committees 
and our meetings with the profession. While doing a monumental 
amount of work for this Committee he still administered the work 
in the Master's Office. 

Professor Watson has given us the benefit of his vast 
academic experience and his knowledge of the practice and 
procedures in other jurisdictions. He brought a third and 
indispensable dimension to this Committee. 

Mr. Gordon Beddis gave us the benefit of his many years 


of experience as Registrar of the Supreme Court of Ontario and 


| 
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his vast knowledge of the administrative problems involved in 


the operation of the courts. He, together with the Senior Master, 


was mainly responsible for the drafting of the forms. 


The whole of the staff worked diligently and efficiently. 


Particular mention should be made of the work of Mrs. Doreen Connor 


and Mrs. 
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Valerie Lawrence. 


I am your most humble and obedient servant. 


Yours truly, 


a 
— 


Ee _—_~ 


Fh ee Dees ; oe 
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W. B. Williston 
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etary : October 1, 1979 


The Honourable William G. C. Howland 
Chief Justice of Ontario 

The Supreme Court of Ontario 

Osgoode Hall 

Toronto, Ontario 


Dear Chief Justice: 


We are enclosing for distribution by you 


5th Floor 

18 King Street East 
Toronto Ontario 
M5C 1C5 


60 copies of our suggested redraft of the rules on Divorce 


Proceedings and Family Law Reform Act Proceedings. 


As you know, rules relating to Divorce Proceedings 


must be passed under Section 19 of the Divorce Act, by 


the trial division of the Supreme Court or by the Court of 


Appeal. 


Before submitting our Report to the Attorney 
General, we would appreciate receiving your assurance that 
the judges of the Supreme Court are prepared to pass the 


rules relating to Divorce Proceedings in the form they 


have been drafted by us in the event that they meet with 
the approval of the Attorney General. Should the judges 
wish to make any suggestions or objections, we would very 
much appreciate having same by October 3lst, as our draft 


rules must be on the Attorney General's desk no later 


than December 3lst, and we do require some time to review 


any comments we may receive and to redraft these rules 


accordingly. 


Since proceedings under the Family Law Reform 
Act are often connected with Divorce Proceedings, we thought 
you should be able to look at the rules relating to both. 


Chief Justice Howland -2- October 1, 1979 


The rules, 


as drafted by us, are the result of 
the following: 


- meetings with our Advisory Committees of the 
Bench and Bar 


- open discussions with the Advocates Society 
at their Spring Convention 


- suggestions submitted by a special sub-committee 
appointed by the Advocates Society 


If you wish to discuss these rules with us, 


Mr. Williston and I would be pleased to meet with you at 
your convenience. 


Yours Sincerely, 


ee Z “a - aoe 
A. F. Rodgér 





as aaa 


THE SUPREME COURT OF ONTARIO 
THE HONOURABLE MR. JUSTICE OSLER 


OSGOODE HALL, 
TORONTO 1 





December 4, 1979. 


DELIVERED 


W..B. Wibleston, EBSGm ANOLE >; 
Fasken & Calvin, 

Suite 3000, 

Box 30, Toronto-Dominion Centre, 
TORONTO, Ontario. 

MSK Ter 


Dear Mr. Williston: 


I’ regret that in the material sent to you 
November 2nd accompanying the proposed amendments 
dealing with the Divisional Court I failed to make clear 
some of the mechanics of how it is proposed to operate 
the. Divisional. Court; Partly fortthat tréason,°T also 
failed to give you our reasons why it 45 considered 
essential to provide for the appointment of additional 
judges. In passing, I remind yourthat the total’ of 
44 which we propose is the same as thatiin your original 
proposal but the difference lies in our VeLVeStLOnG 
view that there should be 44 judges of the High Court, 
not 37 High Court judges and seven Divisional Couxset 
judges. 


I trust the enclosed material will be of 
some assistance to you. 


YOUICS ate oe bye, 


ff Cater, J. 


hay. 
JO*h : 
BneL. fe 
Cos Chief Justice Ilowland 

Chief Justice Evans 

AE rRodger, Esq. , O-C: 


REPORT OF WILLISTON COMMITTEE 


RE: DIVISIONAL COURT 


EXPLANATORY NOTE 


The basic rational behind the proposals we have 
made for the Divisional Court is that af combining to the 
greatest extent possible the advantage of retaining 
flexibility in the assignment of judges with the advantage 
of having a relatively small expert bench available to sit 
in Divisional Court. The great majority of the members of 
the High Court continue to believe, as did the Honourable 
J.C. McRuer in his original recommendations, that the work 
of the Divisional Court is properly a part of the jurisdiction 
of the High Court and should not be carried on by a separate 
court. At the same time,,it is recognized as one’ Of the’ most 
demanding divisions of the court and very few judges are 
prepared to devote themselves exclusively to that work for 


extended periods of time. 


As can be readily seen from some of the figures 
referred to below, the overall work-load of the court has 
increased very substantially in the last few years and is 
continuing to do so. The increasing case-load is easily de- 
monstrated but, because until very recently adequate 
statistics have not been maintained, it is less obvious that 
the length of time required to try the average case of almost 
every sort is increasing, though I am fully persuaded that 


this is the case. Although there is a marked trend towards 


a greater proportion of the case-loan being in centres outside 
of Toronto, the actual distribution of cases by type of case 
and by place is understandably erratic. This makes it 
necessary that the greatest flexibility be made available 

to the Chief Justice .of the. High: -Courty:-the Trial List 
Committee and the trial office staff in the scheduling of cases 
and the assignment of judges to try them. It may not be 
generally known that very careful attention is given to the 
aging of cases and priorities have been established in such a 
way that the greatest number of cases throughout the Province 
have now been less than six months on a ready list and it is 
quite unusual to find a case that has been on such a list for 
more than one year. The flexibility that has been at least 
partly responsible for bringing this about would be much 
reduced if the court were to be divided into two distinct 


groups. 


. The Divisional Court has been a part of the work 
of the High Court since 19%245-<The sawork=load thas. grown+irom”a 
total of 280 cases in 1973 to 720 in 1978, an increase of 440 
per annum. There are substantial indications that this 
increase has now flattened out and may well remain stable in 
the near future. At the same time, the time required to 
dispose of each case has been steadily reduced from an average 
of .75 days per case in 1973 to an average of .55 days in 1978. 
Thecourt at first’ sat iarrcgulanly-but. for “sometime now*has 
Sat Continuously in one panel and, under’ the prescnt Chict 
Justice, an additional panel has been formed whenever the 


judicial manpower could be found. Bate ly ccehe) fine’ a ‘casc 


-3- 


must wait upon the list before being heard has been substantially 
reduced both by the provision of extra panels and especially by 
the discretion now given to the Chief Justice to designate 
cases as appropriate for hearing by single judges of the 
Divisional Court which now, in effect, becomes three courts 
periodically for the disposition of such cases. Further gains 
may be expected in 1980 by reason of the designation of a 
limited number of judges experienced in administrative law as 
presidents and the formation of panels which will sit together 
for longer periods of time without change. The appointment of 
four additional judges will make it possible to provide for 
simultaneous sittings of more than one panel with greater 
frequency and to permit the composition of a given panel to 


remain unchanged for reasonable periods of time. 


As an example of how the proposals for manning the 
Divisional Court might work, I attach a schedule in which I 
assume 12 judges assigned and divided into three panels of four 
judges each. It was suggested somewhere than ten judges might 
be sufficient. It is far more practical to deal with assign- 
ments pthrough sthe iDrvisional Court’ in multiples of four’ Le 
has long been appreciated that if the health and efficiency of 
the members of the court are to be maintained and judgments 
are not to fall badly in arrears, a judgment week must be 
provided for each judge on the average of once in every four 
weeks. To have one panel of the Divisional Court sitting 


continuously therefore requires four judges. 


Eight weeks overall is considered to be the maximum 
period of sitting that most judges can tolerate in the Divisional 


Court, and this figure has been arrived at after a considerable 
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amount of research. In addition, eight-week blocks of time 
facilitate integration with other portions of the High Court 


work. 


In the schedule,each panel is represented by a 
letter. In any eight-week period one panel will sit con- 
tinuously, the second will be retained in Toronto and will 
Sit as a panel of the Divisional Court for whatever periods 
prove to be necessary to keep these lists under control, 
probably averaging onel weekt peramonth att firstene When, not 
so required, the members will be available for other work in 
Toronto. The members of the third panel will be available for 


general assignment wherever their services may be required. 


It is, of course, apparent from a glance at the 
schedule that with eight-week assignments one panel (C) will 
only occupy the first position once in the course of a year 
but the term of that panel could well be extended by eight 
weeks so as to even this up and provide for continuity. Any 
panel, of course, will be available and may be assigned to 
Sit for additional weeks as necessary. Similarly, vacation 


sittings will, no doubt, be assigned as required. 


I trust that the above helps to make it apparent 
that the proposed scheme will make possible something very 
close to the original recommendation of the McRuer Inquiry, 
namely, that a limited number of experienced High Court 
judges will be available for quite extended periods of time 
to form the Divisional Court without creating an institution 
completely isolated from the mainstream of judicial work and 


without placing a burden upon the High Court judges greater 


than most of them are prepared to tolerate. 


IT add below a few figures illustrating, to some 
extent, the increase in the work-load that has been referred 
to above. These figures make no mention of motions court. 
Such figures are available but are not readily to hand. It 
may not be generally appreciated that the hearing of motions 
now requires the full time each week of four judges and, in 
every second week, the time of a fifth. Two are required for 
ordinary motions in Toronto, one serves as Duty Judge and 
hears all long motions expected to continue for more than two 
hours, one hears Family Law motions and the fifth divides his 
time between Ottawa and London for the hearing of motions of 
all types..9:\It may also be. useful to know that, whereas a 
judgment week every fourth week is established as the norm, 
during the months of September and October judges who should 


have been on judgment weeks sat through such weeks on thirty 


occasions. Such is the present work-load. 
EO74-1L975 EOTE=LO7S Increase 
Criminal 197 297 100 
Civil Jury -"total 648 DEL L29 
Of which tried - ros E25 = 134 
Civil Non-Jury 1,702 2nUGL A pe ABS 
Of which tried - 43 852 £39 
Tie tar; Prey tee Chand le Eheyrmercases on the e1v7rl 
side, spantrcularl yun non- jury Cases, was made possible, at 


least in part, by the extensive use of pre-trial, done for 


the purpose of organizing and shortening trials but which 
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had, in many cases, the result that settlements were reached. 
This work has been done on a systematic basis in Toronto 

from time to time when judges could be made available and 
outside Toronto by a limited number of judges sitting, more 
Stren. than Not, alter 5:00 p.m. and during evening hours. 
There is a very finite limit to the amount of work that can 
be done by the present number of judges under those circum- 
stances. One additional fact that may not be generally 
appreciated is that a judge who is able to complete the cases 
ready for trial in any out-of-town sitting is required by the 
Chief Justice to return to Toronto where he is immediately 
assigned either to non-jury, matrimonial or motions court. 
Even with the development of all these practices, it has 

very seldom been possible in any week of the present term to 
fill all the assignments for which High Court judges were 
required. Inevitably, there have been cancellations of out- 
of-town sittings, fewer judges assigned to Toronto Non-Jury 
than were required and double loads being carried in motions 
court. The public is being well served by the High Court and 
by the present system. The cost to the members of the High 
Court in over-work and risk to health is not generally 
appreciated. It cannot long continue without the relief and 
the gain in efficiency that the appointment of additional 


judges will bring. 
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ARBITRATION WITHIN THE JUDICIAL PROCESS 


Schemes for the arbitration of cases which 
have been filed in court have been in use in various 
parts of the United States for more than 10 years and 


recently the use has increased. 


The basic ideas of such schemes is that pursuant 
to rules of court or statute, certain classes of cases 
(eg. those in which the damages claimed to not exceed a 
given figure) are automatically assigned (usually compul- 
sorily), less often on consent) at the close of pleadings 
or discovery, to an arbitration hearing. Typically 
these hearings are presided over by a panel of three lawyers, 
but sometimes arbitration is before one lawyer and in some 
jurisdictions retired judges are eligible to sit as 
arbitrators. The hearing is adjudicative, the arbitrators 
hearing each party's case through witnesses etc., though 
typically the hearing is more informal and considerably 
shorter than a court trial. The arbitrators have the power 
to make a binding award in the case which, when made, can 
be entered and enforced as a court judgment, if not appealed 
within a specified time (eg. 20 days). Anappeal, if taken, 
is by way of a trial de novo before the court --in effect 
if an "appeal" is taken the case simply proceeds to trial 
in the ordinary manner. Frequently the right to appeal is 
conditional upon the appealing party first repaying the 


relevant authority (the city, the state or the court) the 


ai ee 


arbitrator's fees, which are usually in the vicinity of 

$150. Invariably it is provided if at trial the 

appellant does not obtain a judgment more favourable than 

the arbitrator's award, he must pay the opposing party's 

cost of the trial, including attorney's fees....(im.thts 
respect the arbitrator's award can be seen as analogous 

to a payment into court, but one determined by an independent 


third party, not by the defendant.) 


The best known arbitration schemes are those 
existing in Philadelphia and Ohio. Originally these dealt 
with smaller claims (up to $2,000-$3,000) but in recent 
years the schemes have extended to include cases up to 
$10,000. Similar arbitration programs are also in operation 
in Massachusetts, Michigan and California and other states. 
Most recently similar programs have been introduced in 
several United States Federal District Courts on an experi- 
mental basis. These federal court programs extend to much 
larger cases eg. particular classes of cases, usually per- 
sonal injuries, where the damages claimed are as high as 


$50,000 or $100,000. 


Proponents of these arbitration schemes claim 
that the schemes benefit litigants and the courts by 
resolving disputes more quickly and more cheaply for 
litigants and by bringing about a major reduction in the 
court's workload. In support of these claims two facts are 


relied upon. First, the low rate of appeals by trial de novo 


cae tae 


for arbitrated cases: typically the rate of appeal is 
between 5 and 15%. Second, the fact that arbitration 

usually takes place two to three months after setting 3 
down for trial and thus’ the usual 1-2 year waiting 


time from setting to trial is avoided. 


While arbitration may lead to the benefits 
claimed the available data from various American states 
schemes do not hiewy establish such claims. The 
problem is that the data fail to take into account, and 
thus to give weight to, the normal high settlement rates 
which characterize the trial lists of all courts in the 
absence of arbitration schemes. For example, in the non- 
WuLy d1St in) Toronto,,554 0f albL.icases on the trial Lict 
settle between setting down and the commencement of trial; 
a figure which has recently been increased to 70% by the 
use of pre-trial conferences. If we look only at personal 
injury cases (which are the cases most commonly subjected 
to arbitration schemes) the figures on the Toronto non- 
jury list are even higher: 73% of such cases settle between 
setting down and the commencement Of virial, and «the rate 


has been increased 86% by the use of pre-trial conferences. 


Consequently, it is not accurate to say that an 
appeal rate for arbitrated cases of 5-15% per se indicates 
a major reduction in the court's workload, or indeed any 
reduction at all. The actual reduction due to arbitration, 
can only be measured by comparing the court's trial load in 
the absence of arbitration with its workload when arbitration 


is employed. 


ma ake 


The claim of speeding resolution through 
arbitration are likely well founded, but possibly over- 
stated through again failing to acknowledge the fact of 
ordinary settlements. Since settlements occur prior to 
trial, and in very large numbers, it is not accurate to 
state that whereas resolution through arbitration takes 
place two to three months after setting down, without it 
resolution would take place one to two years later, after 


trial 


The claim that arbitration leads to a cheaper 
resolution of the case for litigants also overlooks the 
fact that in the absence of an arbitration scheme most 
cases are disposed of by settlements and not by trial. 
While arbitration may be cheaper than a trial, it will 
usually be more expensive than resolution through settle- 
ment. (And of course, where arbitration is invoked shortly 
after setting down, many cases which otherwise would have 
settled and never gone to trial will be forced through the 


arbitration process.) 


Because these arbitration schemes hold some 
promise for improving the procedural process, but the claims 
made for them are as yet unsubstantiated, federal courts in 
the United States have introduced arbitration schemes in 


several courts on an experimental basis. They have been 


introduced on a controlled basis which will permit 
accurate measurement of their costs and actual benefits. 
These experiments are being carefully monitored by the 
Federal Judicial Center, the research arm of the federal 


courts. 


We recommend that the results of these U.S. 
federal courts experiments with arbitration be watched 
closely. If they substantiate the claims made for arbitra- 
tion we recommend serious consideration be given to intro- 
ducing such schemes in the Supreme and County Courts in 
Ontario. If it is decided to do so, we urge that initially 
they be introduced on an experimental basis. Even if the 
U.S. federal courts report positively on their arbitration 
programs, differences between those courts and our own 
could mean the same results might not necessarily follow in 
Ontario from introduction of arbitration. Hence it would be 
wise to introduce the new procedure in a way which would 


permit measurement of their impact. 
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Section 1 


THE JUDICATURE ACT 


DEFINITIONS 


In this Act, unless the context otherwise requires, 


county includes a district or a judicial district; 
county court includes a district court; 


Court of Appeal means the Court of Appeal for 
Ontario; 


defendant includes a person against whom any pro- 
ceeding is commenced; 


Divisional Court means the Divisional Court of the 
High Court of Justice for Ontario; 


finance committee means the finance committee ap- 
pointed by the Lieutenant Governor in Council 
under this Act; 


High Court means the High Court of Justice for 
Ontario; 


judge includes a justice, a Chief Justice, an Associate 
Chief Justice, an ex officio judge and a super- 
numerary judge; 


judgment includes an order or a decree; 


master means a master of the Supreme Court and in- 
cludes the Senior Master, but does not include 
a local master; 


personal property in Section 51 includes goods, 
chattels, deeds, bonds, bills of exchange, books of 
account, documents and securities, but does not 
include any interest in land. 


DEFINITIONS 
plaintiff includes a person who commences any proceeding; 
proceeding includes any cause, action or matter; 
rules means the Rules of Civil Procedure; 


Rules Committee means the Rules Committee established 
under this Act; 


Supreme Court means the Supreme Court of Ontario. 


eee 


INTERPRETATION 
Section 2 

(1) This Act shall be liberally construed so that all 
controversies may be speedily and finally determined ac- 
cording to the substantive rights of the parties. The rule 
that statutes in derogation of the common law must be 
strictly construed does not apply to this Act or to the rules 
made pursuant thereto. 

(2) Any act in force immediately before the com- 
mencement of this Act which is inconsistent with it shall be 
superceded to the extent of such inconsistency. 

(3) Subject to the express provisions of any act, the 
Crown is bound by, and has the benefit of, this Act and 
the rules made pursuant thereto. 


(4) On the coming into force of this Act, unless the 
context otherwise requires, in every act, 


administrator ad litem means litigation administrator; 


certificate of lis pendens means certificate of pending 
litigation; 


guardian ad litem means litigation guardian; 
next friend means litigation guardian; 
originating motion means application; 
originating notice means notice of application; 


replevin order means an interim order for the recovery 
of personal property; 


Rules of Practice and Procedure means Rules of Civil 
Procedure; 


subpoena includes summons to witness; 
third party proceeding includes a cross-claim; 
Writ of Fieri Facias means Writ of Seizure and Sale; 


Writ of Summons means a Statement of Claim or a 
Notice of Action, 
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PART I 


Section 3 
This Part applies to the Supreme Court, and Sections 
26, 28, 37, 38, 39 and 40 shall also apply, with any necessary 
modification, to the county courts. 


CONSTITUTION AND JUDGES OF THE SUPREME COURT 


Section 4 

The Supreme Court shall continue to be a superior 
court of record, having civil and criminal jurisdiction, and it 
has all the jurisdiction, power and authority that on the 
coming into force of this Act, was vested in or might have 
been exercised by the court, and such jurisdiction, power 
and authority shall be exercised in the name of the Supreme 
Court. 


Section 5 
The Supreme Court shall continue to consist of two 
branches: the Court of Appeal for Ontario and the High 
Court of Justice for Ontario. 


Section 6 
(1) The Court of Appeal shall consist of a chief justice 
who shall be the president thereof and who shall be called 
the Chief Justice of Ontario, an Associate Chief Justice of 
Ontario and thirteen other judges to be called justices of 
appeal. 


(2) Where the Chief Justice of Ontario is absent from 
Ontario or where he is for any reason unable to act, his 
powers and duties as president of the Court of Appeal shall 
be exercised and performed by the Associate Chief Justice 
of Ontario or, where both are absent or unable to act, by 
the senior justice of appeal who is able to act. 


ae 
PART I 


Section 7 
(1) The High Court of Justice shall consist of a chief 
justice who shall be the president thereof and who shall be 
called the Chief Justice of the High Court, an Associate 
Chief Justice of the High Court and forty-four other judges. 


(2) Where the Chief Justice of the High Court is ab- 
sent from Ontario or, where he is for any reason unable to 
act, his powers and duties shall be exercised and performed 
by the Associate Chief Justice of the High Court or, where 
both are absent or unable to act, by the senior judge of the 
High Court who is able to act. 


Section 8 

(1) There shall be a division of the High Court to be 
known as the Divisional Court of the High Court which shall 
consist of the Chief Justice of the High Court who shall be 
the president thereof and twelve members of the High Court 
who shall be assigned by the Chief Justice of the High Court 
for periods of not less than one year but who may, with 
their consent, be re-assigned for a further term which may 
be for less than one year. 


(2) Where the Chief Justice of the High Court is ab- 
sent from Ontario or where he is for any reason unable to 
act, his powers and duties as president of the Divisional 
Court shall be exercised and performed by the senior 


judge assigned to the Divisional Court who is able to act. 


Section 9 
For each office of judge of the Court of Appeal and of 
the High Court of Justice there shall be the additional office 
of supernumerary judge held by a judge of such court who 
has elected under the Judges Act (Canada) to hold office 
only as a supernumerary judge of that court. 
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PART I 


PRECEDENCE OF JUDGES 


Section 10 
(1) The rank and precedence of the Chief Justices 
and Associate Chief Justices of the Supreme Court shall be 
as follows: 


The Chief Justice of Ontario; 

The Chief Justice of the High Court; 

The Associate Chief Justice of Ontario; 

The Associate Chief Justice of the High Court. 


WN 


(2) The justices of appeal and the other judges have 
rank and precedence after the Associate Chief Justice of 
the High Court, and among themselves according to senior- 
ity of appointment. 


Section 11 
A judge appointed to the Court of Appeal or to the 
High Court is a judge of the Supreme Court and is ex of- 
ficio a judge of the branch of which he is not a member; 
and, except where it is otherwise expressly provided, all 
the judges of the Supreme Court have in all respects equal 
jurisdiction, power and authority. 


OATH TO BE TAKEN BY JUDGES 


Section 12 
(1) A judge, before entering on the duties of his 
office, shall take and subscribe the following oath: 


I do solemnly and sincerely promise and swear that I 
will duly and faithfully, and to the best of my skill and 
knowledge, execute the powers and trust reposed in me as 
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PART I 


(2) The oath shall be administered to a Chief Justice 
or an Associate Chief Justice before the Lieutenant Gover- 
nor, to a justice of appeal by the Chief Justice of Ontario, 
and to a judge of the High Court by the Chief Justice of the 
High Court. 


Section 13 
(1) There shall be a seal for the Supreme Court which 
shall be approved by the Lieutenant Governor in Council. 


(2) In the offices of the local registrars and deputy 
registrars such seals shall be used as the Lieutenant Gover- 
nor in Council from time to time may direct, and they shall 
be impressed on every document issued out of such offices, 
and every such document and every exemplification and 
copy thereof purporting to be sealed with such a seal shall 
be received in evidence in all courts without further proof 
thereof. 


(3) Until other seals are authorized by the Lieutenant 
Governor in Council, the seals in use shall continue to be 
used. 


SITTINGS 


Section 14 
Except as otherwise provided in this Act or the rules, 
the courts and the judges thereof may sit and act, at any 
time and at any place, for the discharge of any duty that by 
any statute, or otherwise, is required to be discharged. 
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PART I 
COURT OF APPEAL 


Section 15 
(1) Except as otherwise provided by statute and sub- 
ject to the rules, an appeal, including an application for a 
new trial, lies to the Court of Appeal from: 


(a) any final judgment made by a judge of the 
High Court; 


(b) any judgment of the Divisional Court, on 
any question that is not a question of fact 
alone, with leave as provided by the rules. 


(c) any order for interim relief in respect of any 
claim made in a divorce proceeding; and 


(d) any final judgment of a local judge of the 
High Court in respect of any claim made in a 
divorce proceeding. 


(2) The Court of Appeal also has jurisdiction as pro- 
vided by any Act of the Parliament of Canada or of the 
Legislature. 


(3) For the purposes of an appeal to the Supreme 
Court of Canada, the Court of Appeal for Ontario is and 
shall be the court of final resort in the Province of Ontario. 


Section 16 
(1) Except where otherwise provided by any Act or 
by the rules, every appeal to the Court of Appeal shall be 
heard before not fewer than three justices of appeal sitting 
together and always before an uneven number of justices. 


(2) An appeal from an order for interim relief in 
respect of any claim made in a divorce proceeding shall be 
to the Court of Appeal without leave and shall be heard by 
one justice of appeal. 
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(3) The Court of Appeal shall sit at Toronto or else- 
where in Ontario as directed by the Chief Justice of Ontario. 


(4) The Chief Justice of Ontario, when present, shall 
preside, and in his absence, the Associate Chief Justice of 
Ontario, and when both are absent, the senior justice of 
appeal who is present or a justice of appeal designated by 
the Chief Justice of Ontario shall preside. 


(S) The Court of Appeal may sit in one or more panels 
as the Chief Justice of Ontario directs from time to time. 


(6) The justices to sit from time to time and ap- 
peals to be heard shall be determined by the Chief Justice 
of Ontario. 


Section 17 
(1) The Chief Justice of Ontario may assign any jus- 
tice of appeal not sitting in the Court of Appeal to perform, 
in Toronto, the work of a judge of the High Court. 


(2) Except as provided in subsection (1), no justice 
of appeal shall, without his consent, be assigned to or re- 
quired to perform any duty except as such appertains to 
him as a member of the Court of Appeal. 


(3) Whenever occasion requires or where a vacancy 
occurs in the Court of Appeal, a judge of the Supreme Court 
who is not a member of the Court of Appeal may, at the 
request of the Chief Justice of Ontario and with the con- 
currence of the Chief Justice of the High Court, sit as a 
member of the Court of Appeal. 


Section 18 
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PART I 


DIVISIONAL COURT 


(1) The Divisional Court has jurisdiction to hear, de- 
termine and dispose of, 


(a) 


(b) 


(c) 


(d) 


(e) 


(f) 


all appeals to the Supreme Court under any 
act other than this Act, the Divorce Act 
(Canada), The County Courts Act and The 
Unified Family Court Act, 1976; 


applications for judicial review under The 
Judicial Review Procedure Act, 1971; 


all appeals from interlocutory judgments of 
a judge of the High Court, except from an 
order for interim relief in respect of any 
claim made in a divorce proceeding, with 
leave as provided by the rules; 


all applications by way of stated case, 
whether as an appeal or otherwise, to the 
Supreme Court under any act other than 
The Summary Convictions Act; 


all appeals from final judgments of a master, 
local judge, local master or other officer of 
the Supreme Court, except those made by a 
local judge in respect of any claim made in a 
divorce proceeding; and 


any other appeal or application where so 
provided for by an Act or in the rules. 


(2) Where by virtue of subsection (1) (a), an appeal 
is to the Divisional Court, and the right to appeal is only 
with leave, such leave shall be obtained from the Divisional 
Court, notwithstanding the provisions of any other statute. 


(3) For the purposes of subsection (1), Supreme 
Court shall include the High Court or a judge thereof, the 
Court of Appeal or a judge thereof or ajudge of the Supreme 


Court. 
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Section 19 
(1) Except where otherwise provided, every pro- 
ceeding in the Divisional Court shall be heard, determined 
and disposed of by three judges sitting together. 


(2) The Divisional Court may sit in one or more 
panels as the Chief Justice of the High Court directs from 
time to time. When the Chief Justice of the High Court is 
not sitting, the senior justice sitting shall preside over the 
panel on which he is sitting. 


(3) At least one panel of the Divisional Court shall sit 
continuously in Toronto except during July and August and 
sittings may be held elsewhere in Ontario as directed by the 
Chief Justice of the High Court. 


Section 20 


(1) A proceeding in the Divisional Court shall be 
heard, determined and disposed of by one judge of the 
Divisional Court where the proceeding, 


(a) is an appeal under The Small Claims Court 
Act; or 


(b) is a matter that the Chief Justice of the High 
Court or a judge designated by him is satis- 
fied from the nature of the issues involved or 
the necessity for expedition can and ought 
to be heard by one judge. 


(2) Where a proceeding in the Divisional Court is 
disposed of by one judge, his judgment is a judgment of 
the Divisional Court. . 
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Section 21 
(1) The Chief Justice of the High Court may assign 


any judge of the High Court assigned to the Divisional 
Court, not needed for the time being in the Divisional 
Court, to perform any other work of a judge of the High 
Court. 


(2) Where a judge assigned to the Divisional Court is 
for any reason unable to act, a judge who has not been 
assigned to the Divisional Court may sit in place of that judge. 


MATTERS INCIDENTAL TO APPEAL 


Section 22 

(1) A justice of the Court of Appeal or a judge of the 
Divisional Court may make an order or give directions in- 
cidental to an appeal or other proceeding in the court of 
which he is a judge, or make an interim order to prevent 
prejudice to the claims of any of the parties pending the 
appeal or proceeding; providing, however, that such direct- 
ion or order does not involve the decision of the appeal or 
proceeding. 


(2) A justice of the Court of Appeal or a judge of the 
Divisional Court may exercise the power and authority of 
the court of which he is a member to: 


(a) direct the entry of any judgment or make 
any order on consent; or 


(b) dismiss an appeal or other proceeding for 
want of prosecution. 


(3) Subject to Section 26, every such judgment or 
order is subject to appeal to the Court of Appeal or the 
Divisional Court, as the case may be, with leave. 
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APPEAL TAKEN TO WRONG COURT 


Section 23 
Where an appeal is taken to the wrong court, it may be 
adjourned to the proper court. 


APPEALS 


Section 24 
(1) The court, upon an appeal, has and may exercise 
such original jurisdiction as may be necessary or incidental 
to the hearing or determination of the appeal. 


(2) The court, upon an appeal, may give any judg- 
ment that ought to have been pronounced and may make 
such further or other order as may seem just. 


(3) The court, upon an appeal, has power to draw 
inferences of fact not inconsistent with any finding of the 
jury that is not set aside, and if satisfied that there are 
before it all the materials necessary for finally determining 
the matters in controversy, or any of them, or for awarding 
any relief sought, it may give judgment accordingly, but if 
it is of the opinion that there are not sufficient materials 
before it to enable it to give judgment, it may direct the 
appeal to stand over for further consideration and may 
direct that such issues or questions of fact be tried and 
determined and such accounts be taken and such inquiries 
be made as are considered necessary to enable it on such 
further consideration finally to dispose of the matters in 
controversy. 


-14- 


PART I 


(4) The powers conferred by subsections (1), (2) and 
(3) may be exercised notwithstanding that the appeal is as 
to part only of the judgment, and may be exercised in 
favour of all or any of the parties, although they may not 
have appealed. 


(5) On all appeals, or hearings in the nature of ap- 
peals, and on all motions for a new trial, the court or judge 
appealed to has all the powers as to amendment and other- 
wise of the court, judge or officer appealed from, and full 
discretionary power to receive further evidence, either by 
affidavit or oral examination, as may be directed. 


(6) No judge shall sit on the hearing of an appeal from 
his own decision. 


Section 25 

(1) A new trial shall not be granted on the ground of 
misdirection or of the improper admission or rejection of 
evidence, or because the verdict of the jury was not taken 
upon a question that the judge at the trial was not asked to 
leave to the jury, or by reason of any omission or irregularity 
in the course of the trial, unless some substantial wrong or 
miscarriage has been thereby occasioned. 


(2) If it appears that a substantial wrong or miscarriage 
was so occasioned, but it affected part only of the matter in 
controversy or some or one only of the parties, the court 
may give final judgment as to any part or any party not so 
affected, and direct a new trial as to the other part only, or 
only as to the other parties. 


(3) A new trial may be ordered upon any question 
without interfering with the decision upon any other ques- 
tion. 
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RESTRICTIONS ON APPEALS 


Section 26 
(1) No appeal shall lie from: 


(a) an order allowing an extension of time for 
appealing from a judgment or order; 


(b) an order of a judge giving unconditional 
leave to defend an action; or 


(c) the decision of any court or of any judge 
thereof where it is provided by any Act 
that there is no right of appeal therefrom. 


(2) No appeal shall lie without leave of the court to 
which the appeal is taken or a judge thereof, 


(a) from an order made with the consent of the 
parties; or 


(b) where the appeal is only as to costs. 


HIGH COURT 


Section 27 
Every proceeding in the High Court, except as otherwise 
provided in this Act or by the rules, shall be heard and 
disposed of by a judge. 


Section 28 
(1) A judge shall decide all questions coming properly 
before him, and shall not reserve any case, or any point in a 
case, for the consideration of the Court of Appeal, except 
as provided in subsection (2) and (3). 
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(2) If a judge considers a decision previously given to 
be wrong and the question of law involved to be of sufficient 
importance to be considered in an appellate court, he may 
refer the case before him to the Court of Appeal after mak- 
ing any necessary findings of fact. 


(3) Where a case is so referred, it shall be set down 
for hearing, and notice of hearing shall be given in like 
manner as in the case of an appeal to the Court of Appeal. 


TRIAL SITTINGS 


Section 29 


(1) There shall be as many sittings of the High Court 
in and for every county as are required for the trial of civil 
proceedings and for the trial of criminal matters. 


(2) Separate sittings may be held for the trial of civil 
proceedings that are to be tried without a jury, and separate 
sittings for those that are to be tried with a jury, and sep- 
arate sittings may also be held for the trial of criminal 
matters. 


(3) Sittings may be held concurrently or separately 
as directed by the Chief Justice of the High Court or by the 
judge presiding at the sittings. 


(4) Subject to the rules, where a sittings is held for 
the trial of civil proceedings that are to be tried with and 
for those that are to be tried without a jury, separate lists 
shall be made and the jury cases shall be first disposed of 
unless the presiding judge otherwise directs. 
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(5S) The sittings shall be held in the court house of 
the county or at such other place in the county as the pre- 
siding judge directs. 


(6) Subject to the directions of the Chief Justice of the 
High Court, at least two sittings shall be held each year in 
and for every county, when necessary, for the due dispatch 
of business. 


(7) All such arrangements as may be necessary or 
proper for the holding of any sittings of the courts shall 
be made by the judges of the High Court, with power in 
the Chief Justice of the High Court to make such re-adjust- 
ment or re-assignment as is necessary from time to time. 


Section 30. ; 
Where the judge whose duty it is to hold a sittings 


does not arrive in time or is not able to open court on the 
day appointed for that purpose, the sheriff may, after 
4 o’clock in the afternoon of that day, by proclamation, 
adjourn the sittings to an hour on the following day to be 
named by him, and so from day to day until the judge 
arrives or until other directions are received from the 
judge or from the Chief Justice of the High Court. 


Section 31 


(1) No sittings shall begin on any day before 9 
o’clock in the forenoon; nor, except for special reasons, 
shall it extend beyond 7 o’clock in the afternoon, and there 
shall be an intermission of at least one hour at or near noon. 


(2) Failure to observe any of the provisions of sub- 
section (1) does not render the trial or other proceeding 
void. 
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MOTIONS COURT 


Section 32 
At least one judge of the High Court shall sit at Toronto 
daily, Monday through Friday, in each week for the hearing 
of motions and applications and, except during July and 
August, a judge of the High Court shall sit at Ottawa and 
London at least one day in each alternate week for the 
hearing of motions and applications. 


COUNCIL OF JUDGES 


Section 33 

(1) A council of the judges of the Supreme Court, of 
which due notice shall be given to all of them, shall assemble 
at least once in every year on such day as may be fixed by 
the Chief Justice of Ontario for the purpose of considering 
the operation of this Act and of the rules and the working 
of the offices and the arrangements relative to the duties 
of the officers of the court, and of inquiring and examining 
into any defects that appear to exist in the system of pro- 
cedure or the administration of justice in the Supreme 
Court or in any other court or by any other authority. 


(2) The council shall report to the Attorney General 
what amendments or alterations, if any, it would be expedient 
to make in this Act or otherwise relating to the administra- 
tion of justice, and what other provision, if any, it would 
be expedient to make for the better administration of 
justice. 


(3) An extraordinary council for the purposes men- 
tioned in subsection (1) may also be convened at any time 
by the Lieutenant Governor in Council. 
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DELEGATION OF POWERS OF JUDGES 


Section 34 

(1) Where by this or any other Act, any power or 
authority is conferred upon the judges of the Supreme 
Court or upon the judges of the High Court as a body, they 
may respectively delegate such power or authority to a 
committee of themselves, and when it is exercised by the 
committee, the acts done by the committee have the same 
effect as if they had been done by the body by which the 
committee was appointed. 


(2) The presence of a majority of the members of 
the committee is necessary to constitute a quorum for the 
transaction of business. 


QUORUM OF MEETINGS OF JUDGES 


Section 35 
Where by this or any other Act any power is conferred 
on the judges of the Supreme Court or of the High Court, 
the power may be exercised at a meeting duly called at 
which, in the case of the Supreme Court, at least seven of 
the judges are present and, in the case of the High Court, 
at least five of the judges are present. 


ATTENDANCE AT CONFERENCE 


Section 36 
The Chief Justice of Ontario or the Chief Justice of 
the High Court may require a judge of the Supreme Court 
to attend a meeting, conference, or seminar relating to the 
administration of justice. 
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DELAYED DECISIONS 


Section 37 
(1) Where a judge of the Supreme Court or a county 
court, a master, local judge or local master has heard a pro- 
ceeding and dies without delivering judgment, any party 
may, upon notice to all other parties, apply for an order 
directing a re-hearing as provided in subsection (9). 


(2) Where a judge, master, local judge or local master 
resigns his office or is appointed to any other court or ceases 
to hold office by reason of his having reached the age of 
retirement, he may at any time within three months after 
such event, give judgment in any proceeding previously tried 
or heard before him, as if he had not so resigned, been ap- 
pointed or ceased to hold office. 


(3) Where a judge has heard a proceeding jointly with 
other judges in the Court of Appeal or the Divisional Court, 
he may at any time within the period mentioned in sub- 
section (2) take part in the giving of judgment by that court 
as if he were still a member of it. 


(4) Where a judge who has heard a proceeding in the 
Court of Appeal or the Divisional Court is not present when 
the judgment of the court is delivered, his written judgment 
may be read by one of the other judges and has the same 
effect as if he were present. 


(5) Where a judge who has heard a proceeding in the 
Court of Appeal or the Divisional Court is for any reason 
unable to take part in the giving of judgment, the remaining 
judges of the court or, if there is a difference of opinion, a 
majority of them, may give judgment as if such judge were 
present and taking part in the judgment. 
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(6) Where a judge of the Supreme Court fails to 
deliver judgment within six months from the time the trial 
or hearing was completed, the Chief Justice of Ontario or 
the Chief Justice of the High Court, as the case may be, may 
extend the time for the delivery of such judgment and may, 
if he thinks it necessary, relieve such judge of his duties 
until his judgment is delivered. Where the time for delivery 
of the judgment has been extended and the judge fails to 
deliver judgment within that time or, if no extension has 
been granted, the Chief Justice of Ontario or the Chief 
Justice of the High Court, as the case may be, shall report 
such failure and the surrounding circumstances to the 
Canadian Judicial Council and any party to the proceeding 
may, upon notice to all other parties, apply for an order 
directing a re-hearing as provided in subsection (9). 


(7) Where a county court judge, whether sitting as a 
county court judge or as a local judge of the High Court, 
fails to deliver judgment within six months from the time 
the trial or hearing was completed or, if sitting as a local 
master fails to deliver his judgment on a motion or applica- 
tion, or his report on a reference within three months from 
the time the hearing thereon was completed, the Chief Judge 
of the County and District Courts of Ontario may extend 
the time for the delivery of such judgment or report and, if 
he thinks it necessary, may relieve such judge of his duties 
until his judgment or report is delivered. Where the time for 
delivery of the judgment or report has been extended and 
the judge fails to deliver his judgment or report within that 
time or, if no extension has been granted, the Chief Judge 
of the County and District Courts of Ontario shall report 
such failure and the surrounding circumstances to the 
Canadian Judicial Council and any party to the proceeding 
may, upon notice to all other parties, apply for an order 
directing a re-hearing as provided in subsection (9). 


=35- 


PART I 


(8) Where a master, or local master who is not a 
county court judge, has heard a motion, application or 
reference and fails to deliver his judgment or report within 
three months from the time the hearing was completed, the 
Senior Master may extend the time for the delivery of such 
judgment or report and if he thinks it necessary, relieve such 
master or local master of his duties until his judgment or 
report is delivered. Where the time for delivery of the judg- 
ment has been extended and the master or local master has 
failed to deliver judgment within that time or, if no ex- 
tension has been granted, the Senior Master shall report such 
failure and the surrounding circumstances to the Judicial 
Council for Provincial Judges and any party to the pro- 
ceeding may, upon notice to all other parties, apply for an 
order directing a re-hearing as provided in subsection (9). 


(9) An application for an order directing a re-hearing 
shall be made to the Chief Justice of Ontario, the Chief 
Justice of the High Court, the Chief Judge of the County 
and District Courts of Ontario or the Senior Master, as the 
case may be, and he may, 


(a) order that the proceeding be restored to the 
proper list for trial or hearing and, where 
the original trial or hearing was upon oral 
evidence, direct that the re-trial or re-hearing 
shall be upon the transcript of such evidence, 
or upon such transcript and additional evi- 
dence given orally or by affidavit or other- 
wise as in his opinion the circumstances of 
the particular case may require; 
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(b) dispose of the costs of the original trial or 
hearing and the costs of obtaining tran- 
scripts of evidence, or may refer the question 
as to such costs to the judge or officer pre- 
siding at the re-trial or re-hearing. No order 
for a re-trial or re-hearing which includes a 
direction for the use of transcripts of evi- 
dence taken at the original trial or hearing 
shall be deemed to limit or restrict the 
power of the judge or officer presiding at 
such re-trial or re-hearing in his discretion 
to permit the recalling of any witness 
called at the original trial or hearing, or to 
receive other or additional evidence. 


RULES OF CIVIL PROCEDURE 


Section 38 
The rules attached hereto as Schedule “‘A” are hereby 
ratified, confirmed and declared to be the Rules of Civil 
Procedure and shall have the force of law upon and after 
the coming into force of this Act until varied in accordance 
with the provisions of this Act. 


RULES COMMITTEE 


Section 39 
(1) The Rules Committee shall be composed of: 


(a) the Chief Justice of Ontario, the Chief 
Justice of the High Court, the Associate 
Chief Justice of Ontario, the Associate 
Chief Justice of the High Court and four 
other judges of the Supreme Court to be 
appointed by the Chief Justice of Ontario; 


(b) 


(c) 


(d) 
(e) 


(f) 
(g) 


(h) 


-24- 


PART I 


the Chief Judge of the County and District 
Courts; 


two county or district court judges to be 
appointed by the Chief Judge of the County 
and District Courts; 


the Registrar of the Supreme Court; 

the Attorney General or such law officer of 
the Crown as he may from time to time ap- 
point; 

the Senior Master; 

four barristers or solicitors to be appointed 
by the Benchers of the Law Society of 


Upper Canada in convocation; and 


four other barristers or solicitors to be 
appointed by the Chief Justice of Ontario. 


(2) The Chief Justice of Ontario is the chairman of 
the Rules Committee; but, in his absence or at his request, 
the Chief Justice of the High Court shall preside. 


(3) The Chief Justice of Ontario and the Chief Jus- 
tice of the High Court may jointly appoint either the Assoc- 
iate Chief Justice of Ontario or the Associate Chief Justice 
of the High Court to act as chairman from time to time as 
set out in the appointment. 


(4) Each of the members of the Rules Committee ap- 
pointed under clause (a), (c), or (g) of subsection (1) shall 
hold office for a period of three years and is eligible for 
re-appointment. 
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(5S) Each of the members of the Rules Committee ap- 
pointed under clause (h) of subsection (1) shall hold office 
for a period of one year and is eligible for re-appointment. 


(6) Incase of the resignation, death or inability to act 
of any member appointed under clause (a), (c), (g) or (h) of 
subsection (1), the Chief Justice of Ontario, the Chief Judge 
of the County and District Courts or Benchers of the Law 
Society of Upper Canada, as the case may be, may appoint 
another person similarly qualified to hold office for the 
unexpired portion of the term of the member who has 
resigned or died or is unable to act. 


(7) A majority of the members of the Rules Com- 
mittee constitutes a quorum. 


(8) The Rules Committee shall hold at least two 
meetings each year at such time and place as the Chairman 
may direct. 


Section 40 
(1) Unless otherwise provided by any statute of the 
Parliament of Canada and subject to the approval of the 
Lieutenant Governor in Council, the Rules Committee may, 
at any time, make rules governing all matters relating to 
practice and procedure in the Supreme Court and the county 
courts of Ontario. 


(2) Without limiting the generality of the powers 
conferred by subsection (1), rules relating to the following 
matters shall be deemed for the purposes of this section to 
be rules relating to practice and procedure: 


(a) providing for the joinder of claims and 
parties and for the representation of parties; 


(b) providing for class actions and the remedies 
available thereunder; 


(c) 


(d) 


(e) 


(f) 


(g) 


(h) 


(i) 


G) 
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providing for the method of commencing 
proceedings and for the service of process 
including service out of Ontario; 


providing for the disposition of actions with- 
out trial and for the consequences thereof; 


providing for pleadings and for the assertion 
of claims by way of a counterclaim, cross- 
claim or third party claim; 


providing for disclosure and discovery before 
trial and prescribing the scope and the extent 
thereof; 


providing for the physical and mental examin- 
ation of parties; 


empowering masters, local judges and local 
masters to exercise such powers and authority 
as may be exercised by a judge of the High 
Court on interlocutory motions and orig- 
inating applications other than those re- 
lating to: 


(i) the liberty of the subject; or 


(ii) appeals and applications in the nature 
of appeals; 


prescribing motions and applications which 
need not be heard in open court; 


providing for the preservation of the rights 
of parties pending litigation; 


(k) 


(1) 


(m) 
(n) 


(o) 


(p) 


(q) 


(r) 


(s) 


(t) 
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regulating the setting down, preparation for 
and conduct of trials; 


providing for the directing of references and 
regulating the procedure on references; 


regulating the costs of proceedings; 


providing for the entry and enforcement 
of judgments; 


prescribing the court to which appeals may 
be taken, if not inconsistent with this Act 
or any other Act; 


prescribing the time for and regulating the 
procedure on appeals, including appeals to 
the Court of Appeal and to the Divisional 
Court; 


regulating the procedure in particular types 
of proceedings including proceedings under 
any statute that confers jurisdiction upon 
the court or a judge; 


providing for the separate representation of 
a child, for mediation and for the assessment 
of the child and the parties in any proceeding 
relating to the custody of or access to a child; 


regulating the offices and officers of the 
court; 


relating to evidence, provided that they do 
not contravene the express provisions of any 
statute; 
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(u) relating to the imposition of sanctions for 
non-compliance with the rules; 


(v) prescribing the discount rate to be used in 
determining the capitalized value of an award 
in respect of future damages; and 


(w) providing for arbitration in a proceeding. 


(3) Where provisions in respect of practice or pro- 
cedure are contained in any statute, rules may be made 
modifying such provisions to any extent that is considered 
necessary for adapting them to the general practice and 
procedure of the courts unless that power is expressly ex- 
cluded. 


(4) The power to make rules conferred upon the Rules 
Committee by this section includes the power to amend or 
repeal the rules from time to time and to make other rules. 
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Section 41 


The provisions of this part apply to all courts in so 
far as the matters to which they relate are cognizable by 
such courts. 


ADMINISTRATION OF LAW AND EQUITY 


Section 42 
In every civil proceeding, law and equity shall be 
administered according to the following provisions: 


Law and Equity to be Administered Concurrently 
(a) The court shall administer concurrently 
all rules of law and equity. 


Rules of Equity to Prevail 
(b) In all matters in which there is any con- 
flict or variance between the rules of equity 
and the rules of the common law with 
reference to the same matter, the rules of 
equity shall prevail. 


Legal Rights 

(c) Subject to the provisions of this Act for 
giving effect to equitable rights and other 
matters of equity, the court shall give effect 
to all legal claims and demands and all 
estates, titles, rights, duties, obligations and 
liabilities existing by the common law or 
created by any statute. 
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Equitable Rights 
(d) Where a plaintiff claims to be entitled to any 


equitable estate or right, or to relief upon any 
equitable ground against any deed, instru- 
ment or contract, or against any right, title 
or claim whatsoever asserted by any defend- 
ant in the proceeding or to any relief founded 
upon a legal right which formerly could only 
have been given by a court of equity, the 
court shall give to the plaintiff the same 
relief as ought formerly to have been given 
by a court of equity in proceedings for the 
same or like purpose. 


Equitable Defences 
(ce) Where a defendant claims to be entitled to 


any equitable estate or right, or to relief 
upon any equitable ground against any 
deed, instrument or contract, or against any 
right, title or claim asserted by any plaintiff 
in the proceedings, or alleges any ground of 
equitable defence to any claim of the 
plaintiff, the court shall give to every equit- 
able estate, right or ground of relief so 
claimed, and every equitable defence so all- 
eged, the same effect by way of defence 
against the claim of the plaintiff as a court 
of equity ought formerly to have given if 
the like matters had been relied on by way 
of defence in any proceeding instituted for 
the same or like purpose. 


Equitable Rights Appearing Incidentally 


(f) 


The court shall recognize and take notice of 
all equitable estates, titles and rights, and all 
equitable duties and liabilities appearing 
incidentally in the course of any proceedings, 
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Multiplicity of Proceedings to be Avoided 


(g) 


Section 43 


The court, in the exercise of its jurisdic- 
tion in every cause or matter pending be- 
fore it shall have power to grant and shall 
grant, either absolutely or on such terms and 
conditions as it deems just, all such remedies 
as any of the parties may appear to be en- 
titled to in respect of any legal or equitable 
claim properly brought forward by them in 
the cause or matter, so that as far as possible, 
all matters in controversy between the parties 
may be completely and finally determined, 
and all multiplicity of legal proceedings con- 
cerning any of those matters avoided. 


(1) The court may grant a permanent or interlocutory 
injunction restraining: 


(a) 


(b) 


(c) 


(d) 


(e) 


the repetition, continuance of, or the threat- 
ened or apprehended breach of contract or 


injury relating to any property or right; 


the repetition, continuance of, or the 
threatened or apprehended waste, trespass, 
nuisance, disturbance, or commission of any 
tort or other wrongful act; 


any injury occasioned to a party by the 
breach of a statute; 


the threatened or apprehended breach of a 
provision of any judgment of the court; or 


in any other case where it is just and equitable. 


~32J- 


PART II 


(2) Where the court has jurisdiction to grant an in- 
junction, the court may grant a mandatory injunction re- 
quiring a party to restore matters to the state which existed 
prior to the breach of the contract, injury to property or 
right, the commission of a tort or wrongful act where: 


(a) compensation for the injury cannot be 
estimated or sufficiently compensated for in 
damages; or 


(b) it is necessary in the interests of justice to 
preserve or restore the rights of the parties. 


(3) A mandatory injunction may also be granted 
where it is necessary to compel the performance of a duty 
created by statute. 


DAMAGES IN LIEU OF EQUITABLE RELIEF 


Section 44 
Where the court has power: 


(a) to grant in injunction against the breach of 
any covenant, contract or agreement; or 


(b) to order the specific performance of any 
covenant, contract or agreement, 


the court may award damages to the party injured either 
in addition to or in substitution for the injunction or 
specific performance. 
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INTERLOCUTORY MANDAMUS, INJUNCTION, RECEIVER 


Section 45 
The court may grant a mandamus or an injunction or 
appoint a receiver, by an interlocutory order, in all cases 
in which it appears to the court to be just or convenient so 
to do. Subject to the rules, any such order may be made 
either unconditionally or upon such terms and conditions 
as the court thinks just. 


LABOUR DISPUTE 


Section 46 

(1) In this section, “labour dispute’? means a dispute 
or difference concerning terms, tenure or conditions of 
employment or concerning the association or represen- 
tation of persons in negotiating, fixing, maintaining, changing 
or seeking to arrange terms or conditions of employment, 
regardless of whether the disputants stand in the proximate 
relation of employer and employee. 


(2) Subject to subsection (7), no injunction to 
restrain a person from any act in connection with a labour 
dispute shall be granted ex parte. 


(3) In every application for an injunction to restrain 
a person from any act in connection with a labour dispute, 
the court must be satisfied that reasonable efforts to obtain 
police assistance, protection and action to prevent or re- 
move any alleged danger of damage to property, injury to 
persons, obstruction of or interference with lawful entry 
upon or exit from the premises in question, or breach of 
the peace have been unsuccessful. 
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(4) Subject to subsection (7), evidence in support of 
an application for an injunction to restrain a person from 
any act in connection with a labour dispute shall be pro- 
vided by way of affidavits confined to statements of facts 
within the knowledge of the deponent, but any party may by 
notice to the party filing such affidavit, together with the 
proper conduct money, require the attendance of the depon- 
ent to be cross-examined at the hearing of the motion. 


(5) An interim injunction to restrain a person from 
any act in connection with a labour dispute may be granted 
for a period of not longer than four days and, subject to 
subsection (7), only after two days notice of the appli- 
cation therefor has been given to the person or persons 
named in the application. 


(6) At least two days notice of an application for an 
interim injunction to restrain a person from any act in 
connection with a labour dispute shall be given to the 
persons affected thereby and not named in the application, 


(a) where such persons are members of a labour 
organization, by personal service upon an 
officer or agent of the labour organization; 
and 


(b) where such persons are not members of a 
labour organization, by posting the notice in 
a conspicuous place at the location of the 
activity sought to be restrained where it 
can be read by .any persons affected, 


and service and posting under this- subsection shall be 
deemed to be sufficient notice to all such persons. 
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(7) Where notice as required by subsections (5) and 
(6) is not given, the court may grant an interim injunction 


where, 


(a) 


(b) 


(c) 


(d) 


the case is otherwise a proper one for the 
granting of an interim injunction; and 


notice as required by subsections (S) and 
(6) could not be given because the delay 
necessary to do so would result in irrepar- 
able damage or injury, a breach of the peace 
or an _ interruption in an essential public 
service; and 


reasonable notification by telephone or other- 
wise has been given to the persons to be 
affected or, where any of such persons are 
members of a labour organization, to an 
officer of that labour organization or to the 
person authorized under Section 77 of The 
Labour Relations Act, to accept service of 
process under that Act on behalf of that 
labour organization or trade union, or where 
it is shown that such notice could not have 
been given; and 


proof of all material facts for the purposes 
of clauses (a), (b) and (c) is established by 
viva voce evidence. 


(8) The misrepresentation of any fact or the with- 
holding of any qualifying relevant matter, directly or in- 
directly provided by or on behalf of the applicant for an 
injunction under this section, constitutes a contempt of 


court. 


(9) Any judgment or order in an application under 
this section may be appealed to the Court of Appeal. 
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OBSCENE PUBLICATIONS 


Section 47 

(1) An action may be brought in the Supreme Court 
by or on behalf of the Attorney General for an injunction 
or mandamus restraining the publication of any newspaper, 
publication, pamphlet, magazine, periodical or other printed 
matter whatsoever that publishes continuously or repeatedly 
writings or articles that are obscene, immoral or otherwise 
injurious to public morals. 


(2) An action may be brought in the Supreme Court 
by or on behalf of the Attorney General for an injunction 
or mandamus restraining the publication of any newspaper, 
publication, pamphlet, magazine, periodical or other printed 
matter whatsoever containing any writing, article or picture 
tending to insult, degrade, revile or expose to hatred, con- 
tempt or mockery Her Majesty or any member of the Royal 
Family. 


(3) The court may, in addition to making such an 
order, require the defendant to enter into a recognizance in 
such sum and during such term as the court requires to 
carry out the terms of the order and to refrain from the 
publication of any writing, article or picture of a like 
nature. 


(4) Upon the making of such order, the Attorney 
General may cause a copy thereof to be served personally 
upon any person and, if the person after the service publishes 
any such writing, article or picture, he is liable for contempt 
to the same extent as if he had been a party to the pro- 
ceedings. 


(5) An action under subsection (1) or (2) may be 
brought against anyone printing, publishing or distributing 
any publication of the kind mentioned in subsection (1) or 


(2). 


(6) In an action brought under subsection (1), (2) 
or (5), the judge may on such material as he sees fit grant an 
interlocutory injunction or mandamus. 
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DECLARATORY JUDGMENTS 


Section 48 
No action or proceeding is open to objection on the 
ground that a merely declaratory judgment or order is 
sought thereby, and the court may make binding declar- 
ations of right whether or not any consequential relief is 
or could be claimed. 


SET OFF 


Section 49 


(1) Where there are mutual debts between the plain- 
tiff and defendant, or, if either party sue or be sued as 
executor or administrator, where there are mutual debts 
between the testator or intestate and either party, one debt 
may be set against the other. 


(2) Mutual debts may be set against each other, 
notwithstanding that such debts are deemed in law to be of 
a different nature, except where either of the debts accrue 
by reason of a penalty contained in any bond or specialty. 


(3) Where either the debt for which the action is 
brought or the debt intended to be set against the same 
has accrued by reason of any such penalty, the debt intended 
to be set off shall be pleaded and it shall be shown by the 
pleading how much is truly and justly due on either side, 
and if the plaintiff recovers in any such action, judgment 
shall be entered for no more than appears to be truly and 
justly due to the plaintiff after one debt is set against the 
other. 


(4) If, upon a defence of set off, a larger sum is found 
to be due from the plaintiff to the defendant than is found 


to be due from the defendant to the plaintiff, the defendant 
is entitled to judgment for the balance remaining due to him. 
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CERTIFICATE OF PENDING LITIGATION 


Section 50 

(1) The commencement of a proceeding in which any 
title to or interest in land is brought in question shall 
not be deemed notice of the proceeding to any person 
not a party to it until, where the land is registered under 
The Land Titles Act, a caution is registered under that 
Act, or in other cases, until a certificate, signed by the 
registrar of the court, has been registered in the registry 
office of the registry division in which the land is situate. 


(2) The certificate may be in the following form: 


I certify that in a proceeding in the ............... 
COUTE OL GAR a Poth, 2 DEFWCETEALB OL SEIS ow. 
GnRASGDIFOP. PORK «FUERA some title or interest is 
called in question in the following land: (describing it). 


Datedatccteodant thissc:. Wc.n day Of-onee ia. #. ; 
1 Xe, 


(3) Subsection (1) does not apply to an action or 
proceeding for foreclosure or sale upon a registered mort- 
gage or charge, or to enforce a lien under The Mechanics’ 
Lien Act. 


(4) Any party who registers a certificate or caution 
referred to in subsection (1) without a reasonable claim to 
title to or interest in the land is liable for any damages 
sustained by any person as a result of its registration. 


(5) The liability for damages under subsection (4) 
and the amount thereof may be claimed in the same pro- 
ceeding or in a separate proceeding. 


(6) Where a caution or certificate has been registered 
and the plaintiff or applicant, at whose instance it was 
issued, does not in good faith prosecute the proceeding, the 
court in which the proceeding was commenced may at any 
time make an order vacating the caution or certificate. 
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(7) Where a caution or certificate has been registered 
and the claim of the plaintiff or applicant is not solely to 
recover any title to or interest in land but to recover money 
chargeable on or payable out of land, or some interest in it, 
or for the payment of which he claims that the land or such 
interest ought to be subjected, or where the plaintiff or 
applicant claims any title to or interest in land, and in the 
alternative, damages or compensation in money, the court in 
which the proceeding was commenced may at any time 
make an order vacating the caution or certificate upon such 
terms as to giving security or otherwise as may seem just. 


(8) The court in which the proceeding was commenced 
may at any time vacate the registration upon such other 
ground as may seem just. 


(9) On a motion under this section, the court may 
order any of the parties to the proceeding to pay the costs 
of any of the other parties thereto, or may make any other 
order with respect to costs that under all the circumstances 
may seem just. 


(10) The order vacating a caution or certificate is 
subject to appeal, and the order may be registered in the 
same manner as a judgment affecting land, but the court 
granting the order may order a stay of the registration 
pending the disposition of the appeal. — 


(11) Where a caution or certificate is vacated, and the 
order vacating it has been registered, any person may deal 
in respect to the land as fuliy as if the caution or certificate 
had not been registered, and it is not incumbent on any 
purchaser or mortgagee to inquire as to the allegations in 
the proceeding, and his rights are not affected by his being 
aware of such allegations. 
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INTERIM RECOVERY OF PERSONAL PROPERTY 


Section 51 
(1) In any action in which the recovery of personal 
property is claimed, and it is alleged that the property was 
unlawfully taken from the possession of the plaintiff, or is 
unlawfully detained by the defendant, the plaintiff may 
apply to the court for an interim order for its recovery. 


(2) Where a plaintiff recovers possession of personal 
property, pursuant to an interim order under subsection (1), 
but fails in his action, he is liable to the defendant for any 
loss sustained by the defendant resulting from the interim 
recovery of the property. 


(3) Where the defendant recovers possession of the 
property by reason of having the interim order obtained by 
the plaintiff set aside and the plaintiff succeeds in his action, 
the defendant is liable to the plaintiff for any loss sustained 
by the plaintiff resulting from the property having been 
returned to the possession of the defendant. 


(4) The liability for damages under subsection (2) 
and the amount thereof may be claimed by counterclaim, 
and the liability for damages under subsection (3) and the 
amount thereof may be claimed in the action. 


(S) Where a sheriff has an interim order for the 
recovery of personal property and, on reasonable and 
probable grounds, believes that the property to be rec- 
overed, or any part thereof, is located in any building or 
other enclosure, he may, except on Sunday, enter such build- 
ing or enclosure by any means necessary for the purpose of 
recovering the property. Where the building is a dwelling, 
he may only enter between the hours of 8:00 a.m. and 
8:00 p.m. 


(6) Where a sheriff has an interim order for the re- 
covery of personal property and, on reasonable and probable 
grounds, believes that the property is concealed about the 
person of an individual, he may search the individual, if 
necessary, for the purpose of recovering the property. 
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(7) Any personal property in the possession of a 
sheriff pursuant to an interim order under subsection (1) 
shall be at the risk of the plaintiff unless it can be shown 
that any loss was occasioned by the negligence of the 
sheriff, his servants or agents. 


(8) A plaintiff shall not be entitled to an interim 
order for the recovery of personal property seized under 
process by and in the custody of a sheriff, or for the re- 
covery of liquor within the meaning of The Liquor Control 
Act seized under any act of the Legislature. 


VESTING ORDERS 


Section 52 

(1) In every case in which the court has authority to 
order the execution of a deed, conveyance, contract, transfer 
or assignment of any property, real or personal, or other 
document, or the endorsement of any negotiable instrument, 
the court may by order vest such real or personal property 
in such person or persons, and in such manner, and for 
such estates as would be done by any such deed, con- 
veyance, contract, assignment, transfer or endorsement, 
if executed. 


(2) The order shall have the same effect as if the 
legal or other estate or interest in the property had been 
actually conveyed by deed or otherwise for the same estate 
or interest to the person in whom the same is so ordered 
to be vested or, in the case of a chose in action, as if such 
chose in action had been actually assigned to such last- 
mentioned person. 
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EXECUTION OF INSTRUMENTS BY ORDER OF THE COURT 


Section 53 

(1) Where any person neglects or refuses to comply 
with a judgment directing him to execute any deed, convey- 
ance, contract, transfer or assignment of any property, 
real or personal, or other document, or to endorse any 
negotiable instrument, the court may, on such terms and 
conditions as may be just, order that such deed, convey- 
ance , contract, transfer, assignment, or other document be 
executed, or that such negotiable instrument be endorsed 
by such person as the court may nominate for that purpose. 


(2) In such case the conveyance, contract, transfer, 
assignment, document, or instrument, so executed or 
endorsed shall operate and be for all purposes effective and 
binding, as if it had been executed or endorsed by the person 
originally directed to execute or endorse it. 


RELIEF AGAINST PENALTIES, ETC . 


Section 54 
The court shall have the power to relieve against all 
penalties and forfeitures and, in granting such relief, to 
impose such terms as to costs, expenses, damages, compen- 
sation and all other matters as may seem just. 


STAY OF PROCEEDINGS 


Section 55 

(1) No proceeding in the Supreme Court shall be 
restrained by prohibition or injunction; but any person 
affected by an order in any proceeding in any court, whether 
or not a party to the proceeding may apply to the court in 
which the proceeding is pending for a stay of proceedings, 
either generally or so far as may be necessary for the pur- 
poses of justice, and the court shall thereupon make such 
order as may seem just. 


F4>> 


PART II 


(2) Where a proceeding is brought in any court in 
Ontario for a cause of action for which a proceeding has 
been brought and is pending between the same parties or 
their representatives in any place out of Ontario, the court 
may make an order staying such proceeding in Ontario 
until satisfactory proof is offered to the court that the 
proceeding so brought in such other place out of Ontario 
is determined or discontinued. 


INDEMNITY TO PERSONS ACTING UNDER JUDGMENT 


Section 56 
Any order or judgment of the court made in any pro- 
ceeding effectually protects and indemnifies any person 
acting thereon in good faith. 


DEMISE OF CROWN 


Section 57 
No proceeding in any court shall be discontinued or 
stayed by reason of the demise of the Crown, but it may be 
continued as if the demise had not happened. 


CONSTITUTIONAL QUESTIONS 


Section 58 

(1) In any proceeding in which the Attorney General 
for Canada or the Attorney General for Ontario is a party 
plaintiff and the other Attorney General is a party defendant, 
the court has jurisdiction to make a declaration as to the 
validity in whole or in part of any act of the Legislature or 
any act of the Parliament of Canada that by its terms 
purports to have force in Ontario, though no further relief 
is sought. 
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(2) The judgment in any such proceeding is subject 
to appeal as in ordinary cases. 


Section 59 
(1) Where in any proceeding the constitutional 
validity of any act or part of an act of the Parliament of 
Canada or of the Legislature is brought in question, it shall 
not be adjudged to be invalid until after notice has been 
given to the Attorney General for Canada and to the Attor- 
ney General for Ontario. 


(2) The notice shall state what act or part of an act 
is in question and the day on which the question is to be 
argued, and shall give such other particulars as are necessary 
to show the constitutional point proposed to be argued. 


(3) Subject to the rules, the notice shall be served six 
days before the day named for the argument. 


(4) The Attorney General for Canada and the Attor- 
ney General for Ontario are entitled as of right to be heard 
either in person or by counsel notwithstanding that the 
Crown is not a party to the proceeding. 


(5) Where in a proceeding to which this section 
applies, the Attorney General for Canada or the Attorney 
General for Ontario appears in person or by counsel, each 
shall be deemed to be a party to the proceeding for the 
purpose of an appeal from any adjudication as to the 
constitutional validity of any act or part of an act in question 
in the proceeding and each has the same rights with respect 
to an appeal as any other party to the proceeding. 
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PERPETUATING TESTIMONY 


Section 60 

(1) Where a person desires to perpetuate the testi- 
mony of himself or any other person in respect of any 
proceeding within the jurisdiction of the court which, for 
any sufficient reason, he cannot presently bring or cause 
to be brought, he may make an application to the court, 
styled in the matter of an intended proceeding, for leave 
to perpetuate such testimony. 


(2) The Notice of Application shall be served on any 
person the applicant expects will be a party to the proceed- 
ing and on any other person whom the court may direct. 


(3) The evidence shall be taken in such manner as 
the court directs and, when taken and transcribed, shall 
be filed with the court. An order under this section may 
provide that the examination be recorded by videotape or 
other similar means either in addition to or in substitution 
for a typewritten transcript. 


INTEREST RATE 


Section 61 

(1) For the purposes of Sections 62 and 63, there shall 
be a fixed rate of interest for each quarter of the calendar 
year to be known as the judicial rate of interest and that 
rate shall be equivalent to the bank rate, as determined by 
the Bank of Canada, in effect at the close of business on 
the first day of the last month of the previous quarter; 
provided that, where the bank rate is not a whole number, 
the judicial rate shall be equivalent to the nearest whole 
number below the bank rate. 


(2) The Registrar of the Supreme Court shall, on or 
before the fifteenth day of the last month of each quarter, 
ascertain the judicial rate of interest for the next ensuing 
quarter as provided in subsection (1) and forthwith there- 
after publish that rate in the Ontario Gazette as a cumulative 
schedule to the Ontario Rules of Civil Procedure. 


(3) In the absence of publication as provided in sub- 
section (2), the judicial rate of interest for any particular 
quarter may be proved by affidavit. 
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PRE JUDGMENT INTEREST 


Section 62 
(1) Except as otherwise provided in this section, a 
person entitled to a judgment for the payment of money is 
entitled to claim and have included in the judgment an award 
of interest thereon at the judicial rate of interest in effect 
on the date the proceeding was commenced, which shall be 
calculated, 


(a) where the judgment is given upon a liquidated 
claim, from the date the cause of action 
arose, to the date of the judgment; or 


(b) where the judgment is given upon an un- 
liquidated claim, from the date the person 
entitled to the judgment gave notice in 
writing of his claim to the person liable 
therefor, to the date of the judgment. 


(2) Where the judgment awards special damages, 
interest shall only be awarded on the amount of special 
damages incurred in each six month period following the 
notice in writing referred to in clause (b) of subsection (1) 
and such interest shall be calculated from the end of each 
six month period to the date of the judgment. 


(3) Interest under this section shall not be awarded, 
(a) on exemplary or punitive damages; 

(b) on damages expressly identified by a finding 

of the court as compensation for pecuniary 


loss arising after the date of the judgment; 


(c) on interest accruing under this section; 
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(d) on costs awarded in the proceeding; or 


(e) where the judgment is given on consent 
except by consent of the judgment debtor. 


(4) Where, in all the circumstances, it appears just 
and equitable to do so, the court may, in respect of the 
whole or any part of the amount for which judgment is 
given, 


(a) disallow interest under this section; 


(b) allow interest at a rate higher or lower than 
the judicial rate in effect on the date the 
proceeding was commenced; 


(c) allow interest to be calculated for a longer 
or shorter period than that provided for in 
subsection (1). 


(5S) Where a person is entitled to have a default 
judgment upon a liquidated claim signed by an officer of 
the court and has claimed interest thereon, the judgment 
shall, subject to the provisions of subsection (6), include 
interest at the judicial rate in effect on the date the pro- 
ceeding was commenced and calculated from the date the 
cause of action arose to the date of judgment. 


(6) The foregoing provisions of this section do not 
apply to a judgment for the payment of money upon which 
interest is payable as of right, whether by agreement or 
by law; but such interest, if claimed, shall be included in 
the judgment, whether obtained on default or otherwise. 
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(7) This section applies only to proceedings com- 
menced on or after the date this Act comes into force. Pro- 
ceedings commenced before the coming into force of this 
Act shall continue to be governed by the provisions of 
Section 38, of The Judicature Act, R.S.O. 1970, c. 228, as 
amended, notwithstanding the repeal of that Act. 


POST JUDGMENT INTEREST 


Section 63 
(1) Except as otherwise provided in this section, a 
judgment for the payment of money shall bear interest from 
the date of the judgment at the judicial rate of interest in 
effect at the date of the judgment; notwithstanding that 
the enforcement of the judgment has been stayed in the 
meantime by an appeal or otherwise. 


(2) Where, by any judgment, a person becomes 
entitled to the payment of costs, such costs shall bear 
interest from the date of the judgment at the judicial rate 
of interest in effect at the date of the judgment whether 
the costs are fixed by the judgment or referred for taxation. 


(3) Where, in all the circumstances, it appears just 
and equitable to do so, the court may, in respect of the 
whole or any part of the amount for which judgment is 
given, 


(a) disallow interest under this section; 

(b) allow interest at a rate higher or lower 
than the judicial rate in effect at the date 
of the judgment; 


(c) allow interest from a date subsequent to 
the date of the judgment. 
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(4) No judgment shall bear interest under this section 
unless the rate of such interest is specified in the judgment 
or by a subsequent order of the court. 


(5S) Where a default judgment for the payment of 
money is signed by an officer of the court, the judgment 
shall provide for interest under subsection (1) and, if 
applicable, under subsection (2) from the date of the 
judgment at the judicial rate in effect at the date of the 
judgment. 


(6) Where a judgment provides for periodic payments, 
each periodic payment shall bear interest under this section 
only from the date of default in the payment thereof. 


(7) Notwithstanding the foregoing provisions of this 
section, the judgment of a court in Ontario based upon a 
foreign judgment, whether by action thereon or by reg- 
istration, shall only bear interest at the rate expressed in 
such judgment or applicable to such judgment, if any, by 
the law of the jurisdiction in which such judgment was given. 


(8) This section applies only to the judgment of a 
court of record in Ontario given on or after the date this 
Act comes into force. A judgment given before the coming 
into force of this Act shall continue to be governed by the 
provisions of Section 40 of The Judicature Act, R.S.O. 
1970, c. 228, as amended, notwithstanding the repeal of that 
Act. 
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COSTS 


Section 64 
(1) Subject to the rules of court and the express 
provisions of any statute, the costs of and incidental to all 
proceedings authorized to be taken in court or before a 
judge are in the discretion of the court or judge, and the 
court or judge has full power to determine by whom and to 
what extent the costs shall be paid. 


(2) Costs of proceedings before judicial officers, 
unless otherwise disposed of, are in their discretion subject 
to appeal. 


(3) Nothing herein shall deprive a trustee, mortgagee 
or other person of any right to costs out of a particular 
estate or fund. 


(4) In any proceeding to which Her Majesty isa party, 
as represented by the Attorney General of Ontario or other- 
wise, no costs adjudged to Her Majesty shall be disallowed 
or reduced merely because the solicitor or counsel in respect 
of whose services the costs are charged was a salaried officer 
of the Crown or for any other reason not entitled to recover 
from the Crown any costs in respect of the services so 
rendered. 


(5) Any costs recovered by or on behalf of Her 
Majesty shall be paid into the Consolidated Revenue Fund. 
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TRIAL WITH OR WITHOUT A JURY 


Section 65 


(1) Any action for libel, slander, malicious arrest, 
malicious prosecution and false imprisonment shall be tried 
by a jury unless the parties in person, or by their solicitors, 
waive such trial. In any such action, the filing and serving of 
a jury notice shall not be necessary. — 


(2) An action shall be tried by a judge without a jury 
where it relates to, 


(a) 


(b) 


(c) 


(d) 


G) 
(k) 


the administration of the estate of a deceased 
person; 


the dissolution of a partnership or the taking 
of a partnership or other accounts; 


the foreclosure or the redemption of a 
mortgage; 


the sale and distribution of the proceeds of 
property subject to any lien or charge; 


the execution of a trust; 


the rectification, setting aside or cancellation 
of a deed or other written instrument; 


the specific performance of a contract; 
the partition or sale of real property; 


the custody or guardianship of a minor or 
the management of the estate of a minor; 


declaratory relief; or 


any other equitable relief. 


(3) Subject to subsections (1) and (2) and any other 
statute, any action in the Supreme Court or a county court 
may be tried by a jury where so provided in the rules. 
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JURY TRIALS 
Section 66 


(1) It is sufficient if five of the jurors agree, and a 
verdict rendered or question answered by five jurors has the 
same effect as a verdict or answer given by six jurors. 


(2) Where more questions than one are submitted, 
it is not necessary that the same five jurors agree to every 
answer. 


Section 67 


If at the trial ef an action or issue or assessment of 
damages a juror dies or becomes incapacitated from any 
cause from continuing to sit or act on the jury, or if it is 
discovered that a juror has an interest in the result of the 
proceeding, or is a relative within the degree of first cousin 
of any of the parties, the judge may discharge him and direct 
that the trial or assessment proceed on such terms as he 
deems just with five jurors, and in that case the verdict or 
answer to a question given by the jury shall be unanimous. 


Section 68 


(1) Upon atrial by jury, except in an action for libel, 
the judge may direct the jury to give a general verdict or 
may direct the jury to answer any questions specified by 
him and, when so directed, the jury shall answer such ques- 
tions and shall not give a general verdict. 


(2) In an action, tried by a jury, to which subsection 
(1) of Section 133 of The Highway Traffic Act applies, the 
judge may direct the jury to specify negligent acts or omis- 
sions that caused the damages or injuries in respect of which 
the action is brought. 
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(3) Judgment may be directed to be entered on the 
answers to such questions. 


Section 69 


In an action for malicious prosecution, the judge shall 
decide all questions both of law and fact necessary for 
determining whether or not there was reasonable and 
probable cause for the prosecution. 


SURETY BONDS 
Section 70 


(1) In this section surety company means a cor- 
poration empowered to give bonds by way of indemnity. 


(2) The Lieutenant Governor in Council may direct 
that the bond of a surety company named in the order in 
council may be given as security in all cases where security 
is ordered to be given by any court or by any judge or 
officer of any court and in all cases where security for the 
cost of an appeal or for the prosecution of the appeal is 
required by any law, rule or practice. 


(3) Every order in council made under subsection (2) 
shall be published forthwith in The Ontario Gazette and 
shall be laid before the Assembly within fifteen days after 
its making if the Assembly is then in session and, if it is not 
in session, within fifteen days after the opening of the next 
session. 


(4) The bond of a surety company named in the order 
in council is sufficient without any other surety joining in 
the bond, and an affidavit of justification is not necessary. 


(5) Notwithstanding anything in this section, any 
judge or any officer having jurisdiction in the matter may in 
his descretion disallow any such bond on a motion to dis- 
allow it, and upon any evidence that is considered sufficient. 
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LANGUAGE OF PROCEEDINGS 


Section 71 
(1) Subject to subsections (2) to (9), writs, pleadings 
and proceedings in all courts shall be in the English language 
only, but the proper or known names of writs or other pro- 
cesses, or technical words, may be in the same language as 
has been commonly used. 


(2) The Regional Municipality of Ottawa-Carleton, 
The United Counties of Prescott and Russell, the United 
Counties of Stormont, Dundas and Glengarry and the Terri- 
torial Districts of Algoma, Cochrane, Nipissing, Sudbury 
and Timiskaming and such additional counties and districts 
as are designated by the Lieutenant Governor in Council 
under subsection (3) are designated counties. and districts 
for the purposes of this section. 


(3) The Lieutenant Governor in Council may designate, 


(a) counties and districts in addition to those 
named in subsection (2); and 


(b) courts in a designated county or district, 
for the purposes of this section. 


(4) In a proceeding in a designated court, or in any 
court to which an appeal therefrom is made, the court shall, 
upon the application of a party who speaks the French 
language, direct that the hearing in the proceeding be con- 
ducted before a judge who speaks both the English and 
French languages or, where there is a jury, before a judge 
and jury who speak both the English and French languages. 


(S) Except by leave of the court, an application under 
subsection (4) shall be made, 
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(a) where the proceeding is in the Supreme 
Court or a county or district court before 
the giving of a jury notice or, if none, before 
the proceeding is set down for trial; or 


(b) where the proceeding is in a court other than 
the Supreme Court or a county or district 
court, before the hearing of any evidence in 
the proceeding. 


(6) Where an application is made under subsection (4) 
and in addition to a direction made thereunder, the court 
may direct, 


(a) that the hearing or any part of the hearing 
be in the French language if, in the opinion 
of the court, the hearing or part can be so 
conducted effectually; and 


(b) that subsection (7) apply to oral evidence 
given in examinations for discovery or in any 
other pre-hearing stage of the proceeding. 


(7) Evidence given in the French language in a pro- 
ceeding in respect of which a direction is made under this 
section shall be received and recorded in the French language 
and shall be transcribed in that language for all purposes. 


(8) Any document filed by a party in a proceeding in 
a smali claims court in a designated county or district may 
be in the French language. 


(9) The Lieutenant Governor in Council may make 
regulations prescribing forms of documents or of parts of 
documents in both the English and French languages for 
use in or relating to proceedings in designated courts and 
requiring their use. 


Section 72 
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PROHIBITION AGAINST PHOTOGRAPHING 
JUDICIAL PROCEEDINGS 


(1) In this section, 


(a) 


(b) 


(c) 


judge means the person presiding at a 
judicial proceeding; 


judicial proceeding means a proceeding of 
a court of record; 


precincts of the building means the space 
enclosed by the walls of the building. 


(2) Subject to subsection (3), no person shall, 


(a) 


(b) 


take or attempt to take any photograph, 
motion picture or other record capable of 
producing visual representations by elec- 
tronic means or otherwise, 


(i) at a judicial proceeding, or 


(ii) of any person entering or leaving the 
room in which the judicial proceeding 
is to be or has been convened, or 


(iii) of any person in the precincts of the 
building in which the judicial proceed- 
ing is to be or has been convened where 
there is reasonable ground for believing 
that such person is there for the purpose 
of attending or leaving the proceeding; 
or 


publish, broadcast, reproduce or otherwise 
disseminate any photograph, motion picture 
or record taken or made in contravention of 
clause (a). 
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(3) Subsection (2) does not apply to any photograph, 
motion picture or record taken or made upon authorization 


of the judge, 


(a) where required for the presentation of 
evidence or the making of a record or for 
any other purpose of the judicial proceeding; 


(b) in connection with any investive, ceremo- 
nial, naturalization or similar proceedings; 
or 


(c) with the consent of the parties and witnesses, 
for such educational or instructional purposes 
as may be approved by the judge. 


(4) Every person who is in contravention of this 
section is guilty of an offence and on summary conviction 
is liable to a fine of not more than $10,000 or to imprison- 
ment for a term of not more than six months, or to both. 


OPEN COURT 


Section 73 
(1) Every action shall be tried in open court unless 
the trial judge is satisfied that the possibility of serious 
prejudice or injustice to the parties or any of them outweighs 
the desirability of holding the trial in public. 


(2) All motions and applications shall be heard in 
open court except as provided by the rules of court. 
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OFFICES AND OFFICERS 


Section 74 
In addition to the provisions of this Part that are 
expressly made applicable to all courts or county courts, 
or are otherwise by their terms so applicable, Sections 90 
and 102 apply, with any necessary modification, to the 
county courts. 


Section 75 
(1) There shall be such officers of the Supreme Court 
as are considered necessary by the Lieutenant Governor in 
Council for the due dispatch of the business of the court, 
and such officers shall be appointed by the Lieutenant 
Governor in Council. 


(2) The duties of the officers shall be regulated by 
the rules and by the terms of any order in council governing 
such officers. 


Section 76 
(1) Every officer shall, before entering upon the 
duties of his office, take and subscribe the following oath: 


| at eae a et Tf TENN tS solemnly 
swear that I will, according to the best of my skill, 
learning, ability and judgment, well and faithfully 
execute and fulfill the duties of the office of ........ 
ae Pe Ae” v without favour or affection, prejudice 
or partiality to any person. So help me God. 


(2) The oath shall be administered by a judge in 
court. 


(3) Where it is not convenient for a person appointed 
to an office to attend at Toronto to take the oath, it may 
be taken before a judge of the county court of the county 
in which the officer resides and, in every such case, the 
judge shall forthwith transmit the oath to, and it shall be 
filed in the office of the Registrar of the Supreme Court 
at Toronto. 
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Section 77 


With the prior approval of the Attorney General, 
every local registrar of the Supreme Court, county court 
clerk and surrogate court registrar may, by writing under 
his hand and seal of office, appoint a deputy who may 
perform all the duties required to be performed by the 
officer making the appointment, and the appointment shall 
be kept on file in his office. 


Section 78 

(1) In the event of the death, suspension, resignation, 
retirement or removal of a local registrar of the Supreme 
Court, county court clerk or surrogate court registrar, the 
deputy is the local registrar of the Supreme Court, county 
court clerk or surrogate court registrar, until the suspension 
is terminated or another person has been appointed and has 
assumed the duties of such officer. 


(2) In the absence of a deputy, the Attorney General 
may appoint a temporary deputy. 


Section 79 
(1) An officer who is paid by salary shall not take 
for his own benefit, directly or indirectly, any fee or other 
remuneration except the salary to which he is entitled, and 
the fees payable in respect of proceedings in his office are 
payable to the Crown. 


(2) Subsection (1) does not apply to the fees of any 
court reporter who is entitled to take the fees prescribed 
by order in council. 


MASTERS 


Section 80 
(1) The Lieutenant Governor in Council on the 
recommendation of the Attorney General may appoint such 
Masters of the Supreme Court as are considered necessary. 


(2) No person shall be appointed a master unless he 
is a barrister and solicitor of Ontario, of not less than ten 
years standing. 
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(3) The Lieutenant Governor in Council on the 
recommendation of the Attorney General, may appoint 
a Senior Master. 


(4) The Attorney General may designate a master 
to act in the place of the Senior Master for all purposes 
during his illness or absence. 


Section 81 
The Judicial Council for Provincial Judges established 
under The Provincial Courts Act has the same powers and 
shall perform the same duties in respect of the appointment 
of and investigation of complaints against masters as it has 
or may perform in respect of provincial judges. 


Section 82 
(1) A master shall retire upon attaining the age of 
sixty-five years, but may retire at any time after completing 
ten years in office. 


(2) Notwithstanding subsection (1), a master appoin- 
ted before the 2nd day of December, 1968 shall retire upon 
attaining the age of seventy years, but may retire at any 
time after completing ten years in office. 


(3) Upon attaining an age for retirement under sub- 
section (1) or (2), a master may be reappointed to hold of- 
fice during pleasure, but shall not hold office after attaining 
the age of seventy-five years. 


(4) A master may at any time resign his office by a 
resignation in writing, signed by him and delivered to the 
Attorney General. 


Section 83 


(1) A master may be removed from office before 
attaining retirement age only for misbehaviour or for in- 
ability to perform his duties properly and only if, 


(a) the circumstances respecting the misbeha- 
viour or inability are first inquired into; and 
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(b) the master is given reasonable notice of 
the time and place for the inquiry and is 
afforded an opportunity, by himself or 
his counsel, of being heard and of cross- 
examining the witnesses and of producing 
evidence on his own behalf. 


(2) For the purpose of making an inquiry under sub- 
section (1), the Lieutenant Governor in Council may appoint 
one or more judges of the Supreme Court who shall make 
the inquiry and report thereon, and a judge so appointed 
has, for that purpose, the powers of a commission under 
Part II of The Public Inquiries Act, 1971, which part applies 
to such inquiry as if it were an inquiry under that Act. 


(3) An order removing a master from office under 
this section may be made by the Lieutenant Governor in 
Council, and the order and the report of the inquiry shall 
be laid before the Legislative Assembly if it is in session 
or, if not, within fifteen days after the commencement of 
the next ensuing session. 


Section 84 
(1) The Senior Master shall have general supervision 
and direction over the administration of the offices of the 
masters and the assigning of masters for hearings as circum- 
stances may require. 


(2) The Senior Master shall also have general super- 
vision and direction over the administration of the offices of 
the local masters who are not county court judges. 


Section 85 
(1) The Lieutenant Governor in Council may make 


regulations, 


(a) fixing the remuneration of masters; and 
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(b) providing for the benefits to which masters 
are entitled, including, 


(i) leave of absence and vacations; 


(ii) sick leave credits and payments in re- 
spect of such credits; 


(iii) pension benefits for masters and their 
widows and surviving children, and for 
the transfer or other disposition of 
benefits in respect thereof to which 
persons appointed as masters under this 
Act were entitled under The Public 
Service Act or The Public Service 
Superannuation Act at the time of their 
appointment under this Act. 


(2) Subject to subsection (3), unless authorized by 
the Lieutenant Governor in Council, a master shall not 
practise or actively engage in any business, trade or occu- 
pation, but shall devote his whole time to the performance 
of his duties as a master. 


(3) A master, with the previous consent of the 
Attorney General, may act as arbitrator or conciliator. 


(4) The Public Authorities Protection Act applies to 
masters in the same manner and to the same extent as it 
applies to justices of the peace, without limiting any other 
defences available to such officers under the law in respect 
of acts done in the execution of their duties. 


Section 86 
(1) The Lieutenant Governor in Council, on the 
recommendation of the Attorney General, may appoint 
such local masters as are considered necessary. 
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(2) In the absence or inability to act of a local 
master appointed under subsection (1), the county court 
judge may perform the duties and exercise the powers of 
the local master. 


TAXING OFFICERS 


Section 87 
(1) Every master is ex officio a taxing officer, and 
every local master who is not a county court judge, local 
registrar and deputy local registrar is ex officio a local 
taxing officer. 


(2) The Lieutenant Governor in Council, on the 
recommendation of the Attorney General, may appoint 
such additional taxing officers and local taxing officers 
as are considered necessary. 


(3) The Senior Master shall have general supervision 
and direction over the administration of the offices of all 
taxing officers and local taxing officers. 


(4) Every taxing officer, for the purpose of taxing 
costs, shall have the power to administer oaths, take evi- 
dence, direct production of documents and give general 
directions for the conduct of any taxation before him. 


LOCAL REGISTRARS 


Section 88 
(1) The Registrar of the Supreme Court shall have 
general supervision and direction over every local registrar. 


(2) Unless another person is appointed, the clerk of 
the county court is ex officio local registrar for his county. 


COURT REPORTERS 


Section 89 
(1) Every court reporter is an officer of the court 
to which he is appointed, and shall perform such duties as 
are assigned to him by the Lieutenant Governor in Council 
or by the rules. 
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(2) Every court reporter shall take and subscribe the 
following oath before a judge of the court to which he is 
appointed, and the oath shall be filed with the local registrar 
or county court clerk, as the case may be: 


er ee eee , solemnly and 
sincerely promise and swear that I will faithfully report 
the evidence and proceedings in each case in which I 
act as court reporter. So help me God. 


LOCAL JUDGES OF THE HIGH COURT 


Section 90 


(1) Every judge of a county court is a local judge of 
the High Court for the purposes of his jurisdiction in actions 
in the Supreme Court and may be styled a local judge of the 
Supreme Court and may exercise all such power and authority 
in all proceedings in the Supreme Court as he is, by statute 
or the rules empowered to do. 


(2) Where a county court judge is authorized to 
exercise jurisdiction in a county other than the county for 
which he is appointed, he has, while exercising jurisdiction 
in such county, the same power and authority as a local 
judge of the High Court as though he were a judge of the 
county court of such county. 


(3) Without limiting the generality of subsections (1) 
and (2), the jurisdiction of a local judge of the High Court 
extends to the exercising of all such power and authority as 
may be exercised by the Supreme Court or a judge thereof 
under the Divorce Act (Canada), and where a claim for any 
other relief is joined with a petition for divorce, a local judge 
of the High Court has the same power and authority to deal 
with such claim as may be exercised by the Supreme Court 
or a judge thereof. 
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SHERIFFS, ETC. 


Section 91 


Every sheriff, deputy sheriff, jailer, constable and 
other peace officer shall aid, assist and obey the court and 
the judges thereof in the exercise of the jurisdiction con- 
ferred by this Act, and otherwise, whenever by the rules or 
by an order of the court or of a judge he is required to do so. 


OFFICIAL EXAMINERS 


Section 92 


(1) Every local registrar of the Supreme Court, 
deputy registrar and clerk of the county court is ex officio 
an official examiner for the county for which he is appointed. 


(2) The Lieutenant Governor in Council may appoint 
such additional official examiners as are considered necessary. 


(3) An official examiner shall not solicit any party, 
solicitor or other person to have an official examination 
taken before him, nor shall any one do so on his behalf with 
his knowledge or assent, on pain of forfeiture of office. 


(4) With the prior approval of the Attorney General, 
every official examiner may, by writing, appoint a deputy 
who may perform all the duties required to be performed 
by the official examiner making the appointment, and the 
appointment shall be kept on file in his office. 


(5S) In the event of the death, suspension, resignation, 
retirement or removal of an official examiner, the deputy 
official examiner is the official examiner until the suspen- 
sion is terminated or another person has been appointed 
and has assumed the duties of such officer. 


(6) In the absence of a deputy, the Attorney General 
may appoint a temporary deputy. 
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INSPECTOR OF LEGAL OFFICES 


Section 93 


(1) The Lieutenant Governor in Council may appoint 
an officer to be called the Inspector of Legal Offices to in- 
spect all court offices and such other offices connected with 
the administration of justice as the Lieutenant Governor in 
Council may direct. 


(2) The Lieutenant Governor in Council may appoint 
an Assistant Inspector of Legal Offices and, in the absence 
of the Inspector or if the office of Inspector is vacant or if 
directed by the Inspector, the Assistant Inspector of Legal 
Offices has the powers and may perform the duties of the 
Inspector under this or any other Act. 


Section 94 

(1) The Inspector may inquire into the conduct of 
any officer, other than a master or local master, in relation 
to his official duties or acts. He may require such officer 
or any other person to give evidence before him on oath, 
and for that purpose he has the same power to summon the 
officer or other person to attend as a witness, to enforce 
his attendance and to compel him to produce books and 
documents and to give evidence, as any court has in civil 
cases. 


(2) Any officer, other than a master or local master, 
shall, when and as often as required by the Inspector, pro- 
duce for examination and inspection all books and docu- 
ments that are required to be kept by them and shall report 
to the Inspector all such matters relating to any cause or 
proceeding as the Inspector requires. 
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(3) Where books, documents, papers or other material 
have been preserved in the Supreme Court or in a county or 
surrogate court for so long that it appears they need not be 
preserved any longer, an order authorizing the Inspector to 
cause their destruction or other disposition may be made, 


(a) in the Supreme Court by the Chief Justice 
of Ontario; and 


(b) in a county or surrogate court, by the Chief 
Judge of the County and District Courts. 


OFFICIAL GUARDIAN 


Section 95 


(1) The Lieutenant Governor in Council shall appoint 
a barrister and solicitor of Ontario of not less than ten years 
standing to be the Official Guardian. 


(2) The Lieutenant Governor in Council may appoint 
one or two similarly qualified persons to act as Deputy 
Official Guardian, and each Deputy shall have all the powers 
and may perform any of the duties of the Official Guardian. 


(3) In the case of the illness or absence of the Official 
Guardian, the senior Deputy Official Guardian shall act as 
Official Guardian and, if the office of the Official Guardian 
becomes vacant, the senior Deputy Official Guardian shall 
act as Official Guardian until an Official Guardian is appoin- 
ted, unless the Attorney General otherwise directs. 
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(4) In the case of the illness or absence of the Official 
Guardian or if the office of the Official Guardian becomes 
vacant and no Deputy has been appointed, the Attorney 
General is ex officio Official Guardian until another appoint- 
ment is made. 


(5) The Official Guardian shall represent and protect 
the rights, interests and welfare of minors, and any other 
persons under disability, and shall act as litigation guardian 
for minors and other persons under disability, in accordance 
with any Act, the rules or any order of a court or judge. 


(6) The Official Guardian is entitled to obtain all 
records and information a parent, guardian or next of kin 
may obtain. 


(7) The Official Guardian shall not be required to 
give security for costs in any proceeding, nor shall he be 
liable to be examined for discovery in any proceeding in 
which he is acting as litigation guardian, but he shall disclose 
and produce for inspection any relevant document in his 
possession, custody or control which is not privileged. 


(8) The same costs as are payable to counsel and 
solicitors are payable to the Official Guardian and, unless 
otherwise ordered, he is entitled to his costs in any event 
of the cause. 


(9) The Official Guardian may act as solicitor or 
counsel in the discharge of his duties and responsibilities, 
or he may retain another solicitor or counsel to represent 
him in any proceeding. 


(10) The Provincial Auditor shall examine and report 
upon the accounts and financial transactions of the Official 
Guardian. 
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(11) Unless the Lieutenant Governor in Council other- 
wise directs, the Official Guardian or a Deputy Official 
Guardian shall not directly or indirectly practise the profes- 
sion of law or act as a notary public or do any conveyancing 
or prepare any paper or document to be used in any court 
in Ontario except in the discharge of his duties as Official 
Guardian or of a duty that is assigned to him under this or 
any other Act. 


(12) It is the duty of the Official Guardian to see 
that, 


(a) moneys payable on mortgages held by the 
Accountant, in which persons for whom the 
Official Guardian has acted are interested, 
are promptly paid; 


(b) the mortgaged premises are kept properly 
insured; and 


(c) the taxes thereon are duly paid. 


(13) The Official Guardian shall deposit in the Ac- 
countant’s office a statement showing the distribution of the 
proceeds of lands sold or mortgaged with his approval under 
The Devolution of Estates Act and the dates of births of 
minors interested. 


(14) All money received by the Official Guardian on 
behalf of any person for whom he acts shall, unless otherwise 
ordered, be paid into court to the credit of the person 
entitled. 


(15) Where the amount of money payable into court 
under this section is ascertained by the deduction of untaxed 
costs from a fund, the Official Guardian may require such 
costs to be taxed, and the solicitor who has received such 
costs shall forthwith pay into court for the person for whom 
the Official Guardian acts, any balance that is found to be 
due as a result of such taxation. 
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ACCOUNTANT 


Section 96 
(1) The Accountant of the Supreme Court is a corpora- 
tion sole by the name of “The Accountant of the Supreme 
Court of Ontario”, and as such corporation has perpetual 
succession and may sue and be sued and may plead and be 
impleaded in any of Her Majesty’s courts. 


(2) All money, mortgages, stocks, securities and 
property now vested in the Accountant, as such corporation 
sole, shall contine to be so vested in him, and all money 
in court and all securities in which money paid into court 
is invested is vested in him as such corporation sole, subject 
to this Act. 


(3) With the prior approval of the Attorney General, 
the Accountant may, by writing under his hand and seal of 
office, appoint a Deputy who may perform all the duties 
required to be performed by the Accountant, and the 
appointment shall be kept on file in his office. 


(4) In the event of the death, suspension, resignation, 
retirement or removal of the Accountant, the Deputy is the 
Accountant until the suspension is terminated or another 
person has been appointed and has assumed the duties of 
that office. 


(5S) In the absence of a Deputy, the Attorney General 
may appoint a temporary Deputy. 


(6) The expenses of the Accountant’s office, including 
all salaries, are payable out of the moneys that are appro- 
priated therefor by the Legislature, and the Lieutenant 
Governor in Council may provide for payment out of the 
income from the funds in court. 
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(7) All mortgages and other securities taken under 
an order or judgment of the court and all bonds and other 
instruments required by the practice of the court for the 
purpose of security, except security for costs, shall be 
taken in the name of the Accountant and shall be deposited 
in his office, unless otherwise ordered. 


(8) Mortgages and other securities made to or vested 
in the Accountant in any proceeding shall be held by him 
subject to any order of the court, but no duty or liability, 
except as custodian of the instrument, shall be imposed on 
the Accountant in respect of such mortgage or security or 
any property thereby vested in him. 


INVESTMENT OF COURT FUNDS 


Section 97 

(1) The finance committee shall continue to be com- 
posed of three persons who shall be appointed by and hold 
office during the pleasure of the Lieutenant Governor in 
Council and, notwithstanding this or any other Act, the 
finance committee has the control and management of the 
money in court and the securities in which it is invested 
and the investment of such money. 


(2) The finance committee may provide for the pay- 
ment of interest upon any money paid into court and may 
fix the rate of interest so paid. 


(3) The finance committee may establish such reserve 
funds as it considers expedient in the management of the 
money in court. 


(4) Money paid into court shall be invested in the 
name of The Accountant of the Supreme Court of Ontario. 


(S) Any money that is available for investment shall 
be invested in investments in which the Treasurer of Ontario 
and Minister of Treasury, Economics and Intergovernmental 
Affairs may invest public money under Section 12 of The 
Financial Administration Act. 
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(6) The finance committee may employ a trust com- 
pany to make the investments of money paid into court 
or as custodian of the securities representing investments 
of the money, on such terms and conditions as are agreed. 


Section 98 

All money, securities, effects and real or personal 
property vested in or held by the Accountant or by the 
Official Guardian shall be deemed to be vested in them in 
trust for Her Majesty, but may, nevertheless, be paid out, 
sold, disposed of, assigned, conveyed or dealt with in accor- 
dance with any statute or the rules, or with any judgment 
or order of the court, or order of the Lieutenant Governor 
in Council. 


Section _99 
Where persons who are subjects of a foreign country 
having a consul in Canada authorized to act as the official 
representative of such subjects are entitled to moneys 
that have been paid into court or that are in the hands of 
an executor or administrator, the moneys may be paid 
to the consul. 


Section 100 
The Provincial Auditor shall examine and report upon 
accounts and financial transactions of The Accountant of 
the Supreme Court of Ontario. 


ACCESS TO BOOKS 


Section 101 


(1) Any person, upon payment of the prescribed fee, 
shall have access to, and is entitled to inspect the books 
of the Supreme Court and of the county courts, containing 
records or entries of any originating process issued, judg- 
ments entered, and chattel mortgages and bills of sale regis- 
tered, and no person desiring such access or inspection shall 
be required, as a condition of his right thereto, to furnish 
the names of the parties or the style of the proceedings in 
respect of which the access or inspection is sought. 
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(2) Any officer having the charge or custody of any 
such book shall, upon payment of the prescribed fee, produce 
for inspection any originating process or copy thereof so 
issued, and any judgment roll, or any chattel mortgage or 
bill of sale so registered in his office, or of which records 
or entries are by law required to be kept in such book. 


(3) Any person affected by any document in any 
court is entitled, upon payment of the prescribed fee, to 
obtain an authenticated or certified copy thereof from the 
officer having custody of such document. 


OATHS AND AFFIDAVITS 


Section 102 
Every officer of the Supreme Court has, in any pro- 
ceeding in his court, power to administer oaths and to 
examine parties and witnesses. 


PRISONS OF THE COURT 


Section 103 
All correctional institutions in Ontario are prisons of 
the court. 


TRANSITIONAL PROVISIONS 


Section 104 
(1) On the coming into force of this Act, all pro- 
ceedings, whenever commenced, shall be governed by this 
Act and the Rules of Civil Procedure, unless the court other- 
wise orders. 


(2) The court may order that a proceeding, or any 
step therein, be continued and concluded under The Judi- 
cature Act, R.S.O. 1970, as amended, and the Rules in force 
at the time the proceeding was commenced. 


Section 105 
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RULES OF CIVIL PROCEDURE 


PRELIMINARY MATTERS 


RULE1 CITATION, APPLICATION AND INTERPRETATION 


1.01 


1.02 


1.03 


1.04 


Citation 
These rules may be cited as the Ontario Rules of Civil 
Procedure. 


Application 

These rules apply to all civil proceedings in the Supreme 
Court of Ontario and in the County and District Courts of 
Ontario unless by, or pursuant to, any statute some other 
procedure is provided. 


Interpretation 

(1) The Interpretation Act and the interpretation 
section of The Judicature Act apply to these rules, except 
where these rules provide a different definition or a contrary 
intention appears. 


(2) These rules shall be liberally construed to secure 
the just, least expensive and most expeditious determination 
of every civil proceeding on its merits. 


(3) As to all matters not provided for in these rules, 
the practice shall be regulated by analogy thereto. 


(4) The arrangement of these rules and their title 
headings are primarily intended for convenience, but may 


be used to assist in their interpretation. 


Definitions 
In these rules, unless the context otherwise requires, 


action includes any proceeding other than an application; 


appellate court means the Court of Appeal or the Divisional 
Court, as the case may be; 


eu 


CITATION, APPLICATION RULE 1 
AND INTERPRETATION 


application means an originating application commenced by a 
Notice of Application; 


court means the Supreme Court of Ontario or a county court, as 
the case may be, in which the proceeding is pending; 


defendant means a person against whom an action is commenced 
and includes a defendant by counterclaim; 


deliver or delivery means the serving and filing of a document with 
proof of service; except in the case of an originating process, 
in which case it means the issuing and serving thereof; 


examination for discovery includes an examination by written ques- 
tions and answers; 


holiday means a Saturday, Sunday and any day that is a holiday 
for civil servants as prescribed by the regulations under 
The Public Service Act; 


judge means a judge of the court in which the proceeding is pending 
but, in a Supreme Court proceeding, does not include a local 
judge; 


judgment includes an order; 


local judge means a local judge of the High Court of Justice for 
Ontario; 


motion means an interlocutory motion in a proceeding; 


originating process means a document by which any proceeding 
may be commenced under these rules, and includes a State- 
ment of Claim, a Notice of Action, a Notice of Application, 
a counterclaim against an added defendant by counterclaim 
and a Third Party Claim, but does not include a counter- 
claim against a plaintiff only, a cross-claim or a Notice of 
Motion; 
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plaintiff means a person who commences an action and 
includes a plaintiff by counterclaim; 


proceeding includes an action and an application; 
Registrar means the Registrar of the Supreme Court; 


registrar includes the Registrar, a local registrar of the Supreme 
Court and the Clerk of a county court; 


regulation means a regulation as defined by The Regulations 
Act; 


statute includes a statute passed by the Parliament of Canada. 


Forms 

The forms prescribed in the Appendix of Forms hereto 
shall be used, where applicable, with such variations as the 
circumstances of the particular proceeding may require. 
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RULE 2 NON-COMPLIANCE WITH THE RULES 


Waiver of Compliance by the Court 

In any particular proceeding, the court may at any time 
waive compliance with any rule, unless the rule expressly or 
by necessary implication otherwise provides. 


Effect of Non-Compliance 

Any procedural defect, including the failure to comply 
with these rules or with the procedure prescribed by any 
statute for the conduct of any proceeding, shall be treated as 
an irregularity and shall not render the proceeding a nullity, 
and all necessary amendments or other relief shall be granted 
at any stage in the proceeding, upon proper terms, to secure 
the just determination of the real matters in dispute between 
the parties. In particular, the court shall not set aside any 
originating process on the ground that the proceeding was 
required to be commenced by an originating process other 
than the one employed. 


Attacking the Regularity of Proceedings 

A motion to attack any proceeding for irregularity shall 
be made within a reasonable time, and shall not be allowed if 
the party applying has taken any further step in the proceed- 
ing after having knowledge of the irregularity. 


3.01 Computation 


PRELIMINARY MATTERS 


RULE3 TIME 


Except where a contrary intention appears, in the com- 
putation of time under these rules or under any judgment of 


the court, 


(a) 


(b) 


(c) 


(d) 


where a number of days is prescribed, they 
shall be reckoned exclusively of the first day 
and inclusively of the last day, even if they are 
expressed to be clear days or the words at least 
are used; 


where a period of less than 7 days is prescribed, 
holidays shall not be counted; 


where the time for doing any act or taking any 
proceeding expires on a holiday, the act or 
proceeding may be done or taken on the next 
day that is not a holiday; 


service of any document, other than an origina- 
ting process, made after four o’clock in the 
afternoon or at any time on a holiday shall be 
deemed to have been made on the next day 
that is not a holiday. 


3.02 Extension or Abridgment 
(1) Subject to paragraphs (2) and (3), the court may at 
any time, and from time to time, extend or abridge the time 
prescribed by any judgment, or by these rules, on such terms 
as may seem just. An application for extension may be made 
either before or after the expiration of the time prescribed. 


(2) The time prescribed by any judgment granted by a 
judge may only be extended or abridged by a judge having 
co-ordinate jurisdiction. 


(3) Where the time prescribed by these rules relates to an 


appeal to an 


appellate court, only a judge of the appropriate 


appellate court may make an order under paragraph (1). 
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TIME RULE 3 


(4) Any time prescribed by these rules for serving, filing 
or delivering any document may be extended or abridged by 
consent. 


When Proceedings may be Heard 

(1) Proceedings may be heard throughout the year, 
except that during July and August or from December 24th 
to the following January 6th, both dates inclusive, no pro- 
ceeding requiring the attendance of witnesses, other than 
proceedings for the custody of minors, shall be heard unless 
all parties consent or the court otherwise orders. 


(2) Except for a motion made without notice, no 
proceeding before a master or other officer shall be heard in 
the absence of the opposite party until after the expiration 
of 15 minutes immediately following the time appointed for 
the hearing thereof. 


Court Office Hours 

The offices of the court shall be open for business from 
9:30 am. to 4:30 p.m. on every day of the year except 
holidays; provided, however, that the officer in charge may, 
either before or after those hours, permit the commencement 
or processing of any proceeding where a limitation period may 
expire or where the relief sought is of an urgent nature. 
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RULE4 COURT DOCUMENTS 


4.01 Format 


Every document in a proceeding shall be printed, type- 
written, written or reproduced legibly upon one side of good 
quality paper of approximately 21.5 centimeters by 28 centi- 
meters with a margin of approximately 4 centimeters upon the 
left-hand side. All such documents shall have a double space 


between lines. 


4.02 Contents 


(1) Every document in a proceeding shall contain, 


(a) 
(b) 


(c) 
(d) 
(e) 


the name of the court and the court file number; 


the style of cause, but in a document other 
than an originating process, pleading, affidavit, 
order, judgment, certificate, report or record, 
where there are more than two parties to a pro- 
ceeding, the style of cause may be abbreviated 
to show the names of the first party on each 
side followed by the words and others; 


the title of the document; 


its date; and 


the name and address of the party delivering 
the document or his solicitor, if any. 


(2) Numbers, including amounts of money, shall be 
expressed in figures. 


4.03 Backsheet 


(1) Every document in a proceeding shall have a back- 
sheet, showing on the right-hand side, 


(a) 
(b) 


the court file number of the proceeding; 


the name of the court, the judicial district in 
which the proceeding was commenced and an 
abbreviated style of cause; and 
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(c) the name, address and telephone number of 
the solicitor for the party delivering the docu- 
ment; and, if the solicitor in the proceeding 
acts by an agent, the name, address and tele- 
phone number of the agent. 


(2) Where a party is not represented by a solicitor, 
the backsheet shall show the name of the party, an address 
for service within Ontario, and his telephone number. 


Registrar to Issue Copies 

On the request of any person affected by any document 
on the file of the court, and upon payment of the prescribed 
fee, the registrar shall issue an authenticated or certified copy 
thereof. 


Notice to be in Writing 
Wherever these rules require notice to be given to anyone, 
such notice shall be given in writing. 


Transcripts 

All transcripts of oral evidence to be used in court pro- 
ceedings shall be prepared as prescribed by regulation pursuant 
to The Administration of Justice Act. 


Affidavits 
(1) Format 
An affidavit used in a proceeding shall be, 


(a) expressed in the first person, and shall state 
the name in full, place of residence and occupa- 
tion of the deponent; and, if he is a party or 
the solicitor, agent or employee of a party, 
it shall state that fact; 


(b) divided into paragraphs, numbered consecu- 
tively, with each paragraph being confined 
as far as possible to a particular allegation 
of fact; and 


(c) signed by the deponent and, when the jurat 
is completed, signed by the person before 
whom it is sworn. 
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(2) Contents 


Every affidavit shall be confined to the state- 


ment of facts within the personal knowledge of the deponent, 
except as otherwise provided in these rules. 


(3) Exhibits 


(a) 


(b) 


(c) 


(d) 


An exhibit referred to in an affidavit shall be 
identified by the person before whom the affi- 
davit is sworn as the exhibit so referred to. 


Where an exhibit is referred to in an affidavit 
as being attached or annexed to the affidavit, 
it shall be so attached or annexed and filed 
with the affidavit. 


Where an exhibit is referred to in an affidavit 
as being produced and shown to the deponent, 
it shall not be attached or annexed to the affi- 
davit or filed therewith, but shall be left with 
the registrar for the use of the court. Upon 
the disposition of the proceeding, or of the 
motion in the proceeding, in respect of which 
the affidavit was filed, any such exhibit shall 
be returned to the party who filed the affidavit 
or his solicitor, unless otherwise ordered. 


A copy of every documentary exhibit referred 
to in an affidavit shall be served with the affi- 
davit, unless it is impractical to do so. 


(4) By Two or More Deponents 


Where an affidavit is made by two or more 


deponents, there shall be a separate jurat for each deponent, 
unless all the deponents are sworn before the same person 
at the same time when the words above-named deponents 


may be used. 


(5) On Behalf of a Corporation 


Any affidavit may be made on behalf of a 


corporation by any officer, director or employee thereof. 
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(6) On Behalf of a Partnership 
An affidavit may be made on behalf of a 
partnership by any member of the partnership, or by any 
employee thereof. 


(7) By an Illiterate or Blind Person 
Where it appears to a person before whom 
an affidavit is sworn that the deponent is illiterate or blind, 
he shall certify in the jurat that the affidavit was read in his 
presence to the deponent who appeared to understand it, and 
that the deponent signed the affidavit or placed his mark on 
it in his presence. 


(8) By a Person who does not Understand the Language 

Where it appears to a person before whom an 

affidavit is sworn that the deponent does not understand the 

language used in the affidavit, he shall certify in the jurat that 

the affidavit was interpreted to the deponent in his presence 

by a named interpreter sworn by him to interpret the affidavit 
correctly. 


(9) Alterations 
Any interlineation, erasure or other alteration 
in an affidavit shall be initialled by the person before whom 
the affidavit is sworn and, unless so initialled, the affidavit 
shall not be used without leave of the judge or officer hearing 
the proceeding. 


(10) Proof of Signature 
An affidavit, purporting to be signed by a 
person authorized to administer oaths in or out of Ontario, 
shall be admitted in evidence without proof of the signature 
of that person. 
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4.08 Issuing and Filing of Documents 
(1) An originating process may only be issued upon 
personal attendance in the court office of the party or some- 
one on his behalf. 


(2) Except where filed in the course of a trial or hearing 
or where otherwise provided in these rules, all documents 
shall be filed in the court office in which the proceeding was 
commenced. 


(3) Where a motion is being brought in a place other 
than where the proceeding was commenced, any document to 
be used on the motion may be filed in the court office at the 
place of hearing and upon the disposition of the motion shall 
be returned by the registrar to the court office where the pro- 
ceeding was commenced. 


(4) Any document, other than an originating process, 
may be filed by leaving it in the proper court office or by 
mailing it to the proper court office accompanied by the pre- 
scribed fee, where a fee is required. 


(5) The date of filing of any document received by a 
court office through the mail shall be deemed to be the date 
which appears in the official filing stamp of the court office 
stamped upon the document. 


(6) Where a court office has no record of the receipt 
of any document alleged to have been filed by mailing, the 
document shall not be treated as filed, unless otherwise 
ordered. 


4.09 Trial Record 
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(1) The record to be filed when an action is set down 
for trial shall contain, 


(a) acopy of any Jury Notice; 


(b) a copy of the pleadings, including those relat- 
ing to any counterclaim or cross-claim; 


(c) 


(d) 


a copy of any demand or order for particulars 
and the particulars delivered pursuant thereto; 


and 


a memorandum signed by the registrar stating 


that, 


(i) 


(ii) 


(iii) 


the record contains a copy of all pleadings 
in the action and all particulars ordered to 
be delivered therein and that the time for 
delivery of any pleadings has expired; 


any defendant who has failed to deliver a 
Statement of Defence has been noted in 
default; and 


where applicable, judgment has been ob- 
tained, or the action has been discontinued 
or dismissed, as against any defendant, as 
the case may be. 


(2) There shall be attached to the record a copy of, 


(a) any order respecting the trial; 


(b) any memorandum signed by counsel or order 
by the court following a pre-trial conference; 


(c) 


and 


in an undefended action, any affidavit to be 
used in evidence. 
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RULE5 JOINDER OF CLAIMS AND PARTIES 


Joinder of Claims 

(1) A plaintiff or applicant may join in the same pro- 
ceeding any claims he has against an opposite party, whether 
or not they are being made in the same or different capacities. 


(2) It is not necessary that every defendant or respon- 
dent be interested in all the relief claimed or in every claim 
included in any proceeding. 


Joinder of Necessary Parties 

(1) A plaintiff or applicant who claims relief to which 
any other person is jointly entitled shall join as parties to 
the proceeding all parties so entitled. 


(2) Every person shall be joined as a party to a pro- 
ceeding whose presence is necessary to enable the court to 
effectively and completely adjudicate upon the issues or 
questions involved in the proceeding. 


(3) Any such person who does not consent to be 
joined as a plaintiff or applicant shall be made a defendant 
or respondent. 


(4) The court, in its discretion, may relieve against 
the necessity for the joinder of any such person. 


Permissive Joinder of Parties 
(1) Multiple Plaintiffs 
Persons may be joined as plaintiffs or appli- 
cants, provided they are represented in the proceeding by 
the same solicitor, where, 
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(a) 


(b) 


(c) 


they assert any rights to relief (whether jointly, 
severally, or in the alternative) in respect of or 
arising out of the same transaction, occurrence 
or series of transactions or occurrences; 


any common question of law or fact may arise 
in the proceeding; or 


it appears that their presence in the proceeding 
may promote the convenient administration of 
justice. 


(2). Multiple Defendants 


dents where, 


(a) 


(b) 


(c) 


(d) 


(e) 


Persons may be joined as defendants or respon- 


there is asserted against them (whether jointly, 
severally, or in the alternative) any rights to 
relief arising out of the same transaction, 
occurrence, or series of transactions or occur- 
rences; 


any common question of law or fact may arise 
in the proceeding; 


there is doubt as to the person or persons from 
whom the plaintiff or applicant is entitled to 
relief; 


damage or loss has been caused to the same 
plaintiff or applicant by more than one person, 
whether or not there is any factual connection 
between the several claims apart from the 
involvement of the plaintiff or applicant, and 
there is doubt as to the person or persons from 
whom he is entitled to relief or the respective 
amounts for which each may be liable; or 


it appears that their presence in the proceeding 
may promote the convenient administration of 
justice. 
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Misjoinder and Non-Joinder 

(1) No proceeding shall be defeated by reason of the 
misjoinder or non-joinder of any party and the court may, 
in any proceeding, determine the issues or questions in dis- 
pute so far as they affect the rights and interests of the persons 
who are parties to the proceeding and pronounce judgment 
without prejudice to the rights of all persons who are not 
parties. 


(2) At any stage of a proceeding the court may grant 
leave to add, delete or substitute any party and such leave 
shall be given, on such terms as may seem just, unless prejudice 
will result which cannot be compensated for by costs or an 
adjournment. 


(3) No person shall be added as a plaintiff or applicant 
without filing his consent in writing. 


Relief Against Joinder 

Where it appears that the joinder of multiple claims or 
parties in the same proceeding may unduly complicate or 
delay the trial, or cause undue prejudice to any party, the 
court may, 


(a) order separate trials; 


(b) require one or more of such claims to be assert- 
ed, if at all, in another proceeding; 


(c) order that any party be compensated for being 
required to attend, or be relieved from attend- 
ing, any part of a trial in which he has no 
interest; 
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(d) dismiss the proceeding against any defendant, 
without prejudice to the right of the plaintiff 
to assert the same claims against the defendant 
in a subsequent proceeding, on condition that 
such defendant be bound by the determination 
of the issues in the original proceeding; or 


(e) make such other order as may seem just. 


6.01 
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RULE6 CONSOLIDATION OR TRIAL TOGETHER 


Where Actions in Same Court 
(1) Where two or more actions are pending in the same 
court, and it appears to the court that, 


(a) some common question of law or fact arises in 
both or all of them; 


(b) the rights to relief claimed therein are in respect 
of, or arise out of, the same transaction, occur- 
rence or series of transactions or occurrences; or 


(c) for any other reason it is desirable to make an 
order under this rule; 


the court may order the actions to be consolidated, or to be 
tried at the same time, or one immediately after the other, or 
may order any of them to be stayed until after the determina- 
tion of any other of them, on such terms as may seem just. 


(2) In any such order, the court may give such direc- 
tions as may tend to avoid unnecessary costs or delay and, 
for that purpose, the court may dispense with service of a 
notice of trial and abridge the time for placing an action on 
the list for trial. 


(3) An order for the trial together of two or more 
actions, or for the trial of one immediately after the other, 
shall be subject to the discretion of the trial judge. 


Where Actions in Different Courts 

(1) Where the actions in question are pending in the 
Supreme Court and in one or more county courts, an order 
under Rule 6.01 may be made on motion to a judge of the 
Supreme Court and any such order may transfer any action 
affected by the order to another court. Thereafter, any such 
action shall be styled in the court to which the action is trans- 
ferred and shall be proceeded with as if it had been commenced 
in that court. 


(2) Where the actions in question are pending in two or 
more county courts, such an order may be made by the Chief 
Judge of the County and District Courts of Ontario or by a 
master at Toronto. 
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RULE 7 PARTIES UNDER DISABILITY 


7.01 Representation 
Unless otherwise ordered or provided by any statute, a 
proceeding shall be commenced, continued or defended in the 


7.02 


case of, 
(a) 
(b) 
(c) 
(d) 
[Note: 


a minor, by a litigation guardian; 


a person who has been declared mentally 
incompetent or incapable of managing his 
own affairs, by the committee of his estate, 
or where there is no such committee, by the 
committee of his person; 


a person who is mentally incompetent or 
incapable of managing his own affairs, not so 
declared, by his committee if there is one, or 
if not, by a litigation guardian; 


a person who has been declared an absentee, 
by his committee if one has been appointed, 
or if not, by the Public Trustee. 


See s.7(4) of the Motor Vehicle Accident Claims Act 
where the defendant is an infant] 


Litigation Guardian for Plaintiff or Applicant 

(1) Any person, not under disability, may act as litigation 
guardian for a plaintiff or applicant who is under disability 
without being appointed by the court. 


(2) No person except the Official Guardian or the 
Public Trustee shall commence to act as litigation guardian 
for a plaintiff or applicant who is under disability until he has 
filed an affidavit in which he, 
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(a) consents to act in that capacity; 


(b) confirms that he has given written authority to 
a solicitor to act and specifies the name of that 
solicitor; 


(c) sets out his place of residence and that of the 
person under disability; 


(d) sets out his relationship, if any, to the person 
under disability; 


(e) states that he has no interest in the proceeding 
adverse to that of the person under disability; 
and 


(f) acknowledges that he has been informed of his 
liability to pay personally any costs awarded 
against him or against the party under dis- 
ability. 


7.03 Litigation Guardian for Defendant or Respondent 
(1) Unless otherwise ordered, the Official Guardian shall 
act as the litigation guardian of a defendant or respondent 
where the proceeding is against a minor, in respect of his 
interest in an estate or trust. 


(2) Except as provided in paragraph (1), no person shall 
act as a litigation guardian for a defendant or respondent who 
is under disability until he has been appointed by the court. 


(3) Where a person under disability has been served with 
an originating process as provided by these rules and has failed 
to deliver a defence by his committee or litigation guardian or 
to apply for the appointment of a litigation guardian within 
the time limited for the delivery of his defence, the plaintiff or 
applicant, before continuing a proceeding shall apply for an 
order from the court appointing a litigation guardian for the 
person under disability on notice to such person. 
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(4) A motion forthe appointment of a litigation guardian 
may be made without notice to the person under disability 
where a Request for Appointment of Litigation Guardian 
(Form 7A) was served with the originating process on the 
person under disability. 


(S) Where the plaintiff or applicant intends to apply for 
the appointment of the Official Guardian or the Public Trustee 
as litigation guardian for the person under disability, a Request 
for Appointment of Litigation Guardian shall be served on the 
person under disability not less than 10 days before applying 
for such appointment. 


(S) Where it is sought to appoint the Official Guardian 
or the Public Trustee as the litigation guardian, the Notice of 
Motion shall be served on him together with proof of service 
of the originating process and either the Notice of Motion or 
a Request for Appointment of Litigation Guardian, as the case 
may be, on the person under disability. 


(7) On a motion for the appointment of a litigation 
guardian, there shall be affidavit or other evidence as to, 


(a) the nature of the proceeding; 
(b) the date on which the cause of action arose; 


(c) the date on which the proceeding was commen- 
ced and the date of service of the originating 
process; 


(d) the nature and extent of the disability; 
(e) in the case of a minor, the date of birth: 


(f) the place of residence of the person under 
disability and that of the proposed litigation 
guardian, unless he is the Official Guardian 
or the Public Trustee; 


(g) the relationship, if any, of the proposed litiga- 
tion guardian tc the person under disability; 
and 
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(h) 


except where it is sought to have the Official 
Guardian or the Public Trustee appointed, the 
fact that the proposed litigation guardian, 

(i) consents to act in that capacity; 


(ii) is a proper person to be appointed; and 


(iii) has no interest in the proceedings adverse 
to the person under disability. 


7.04 Appointment of Official Guardian or Public Trustee 
Unless there is some other fit and proper person willing 
and able to act as litigation guardian, the court shall appoint, 


(a) 


(b) 


(c) 


the Official Guardian where the person under 
disability is a minor; 


the Public Trustee where the person under dis- 
ability is mentally incompetent or is incapable 
of managing his own affairs, not so declared, 
and has no committee; 


either the Official Guardian or the Public 
Trustee where the person under disability is a 
minor and is also mentally incompetent or 
incapable of managing his own affairs, not so 
declared, and has no committee. 


7.05 Powers and Duties of Litigation Guardian 
(1) Where a party is under disability, anything that is 
required or authorized by these rules to be done by a party in 
a proceeding may be done on his behalf by his litigation 


guardian. 
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(2) A litigation guardian shall diligently attend to the 
interests of the person under disability and take all proceedings 
that may be necessary for the protection of his interests, 
including proceedings by way of counterclaim, cross-claim 
or third party claim and, notwithstanding the provisions of 
Rule 7.03 (2), a litigation guardian for a plaintiff may defend 
a counterclaim. 


(3) A litigation guardian shall act through a solicitor and 
shall instruct that solicitor in the conduct of the proceeding; 
however, where the litigation guardian is the Official Guardian 
or the Public Trustee he need not act through another solicitor. 


7.06 Removal or Substitution of Litigation Guardian 
(1) Where, in the course of any proceeding, 


(a) a minor, for whom a litigation guardian has 
been acting, comes of age, the minor or his 
litigation guardian may, on filing an affidavit 
verifying those facts, obtain from the registrar 
an Order to Continue (Form 7B) authorizing 
the minor to continue the proceeding without 
the litigation guardian; 


(b) a party under any other disability, for whom a 
litigation guardian has been acting, ceases to be 
under such disability, such party or his litiga- 
tion guardian may apply to the court without 
notice to any of the other parties to the pro- 
ceeding for an order to continue the proceeding 
without the litigation guardian. 


(2) Where, at any time, it appears to the court that a 
litigation guardian is not acting in the best interests of the 
person under disability, the court may substitute the Official 
Guardian, the Public Trustee or any other person as a litigation 
guardian upon such terms and conditions as may seem just. 
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7.07 Approval of Settlement or Compromise 
(1) No settlement or compromise of any claim made 
by or on behalf of a person under disability, whether or not 
any proceeding has been commenced in respect of that claim, 
is binding upon him and no judgment may be obtained against 
him by default or on consent without the approval of a judge. 


(2) The approval of a judge under paragraph (1) is not 
required where the Public Trustee is the committee of the 
estate of the person under disability, except where the Public 
Trustee has been so appointed pursuant to the provisions of 
The Mental Incompetency Act. 


(3) Where an agreement for the settlement or compro- 
mise of any claim made by or on behalf of a person under 
disability is reached before a proceeding has been commenced 
in respect of that claim, the approval of a judge shall be 
obtained on an application. 


(4) Unless a judge otherwise orders, notice of any 
motion or application for the approval of a judge under this 
rule shall be served on the Official Guardian, unless the 
Public Trustee has been appointed committee of the estate of 
the person under disability pursuant to the provisions of 
The Mental Incompetency Act, in which case such notice shall 
be served on him. 


(5) On a motion or application for the approval of a 
judge under this rule, the following shall be served and filed 
with the Notice of Motion or Notice of Application, as the 
case may be, 


(a) an affidavit of the committee or litigation guar- 
dian as to his position in respect of the proposed 
settlement or compromise; 
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(b) an affidavit of the solicitor or counsel acting 
for the committee or litigation guardian as to 
his recommendation in respect of the pro- 
posed settlement or compromise; 


(c) where the person under disability is a minor 
who is over the age of 16 years, his consent in 
writing ; and 


(d) a copy of the proposed minutes of settlement 
or consent to dismissal. 


(6) Any monies payable to a person under disability, 
pursuant to any settlement or compromise of a claim made 
by or on behalf of a person under disability for which the 
approval of a judge is required under this rule, shall be paid 
into court to his credit, except to the extent that such monies 
represent special damages, in which case the judge approving 
such settlement or compromise may otherwise direct. 
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8.01 Partnerships 
(1) Any proceeding by or against two or more persons, 
as partners, may be commenced in the firm name of the 
partnership of which they were partners carrying on business 
at the time the cause of action arose. 


(2) This rule applies to a proceeding between a partner- 
ship and one or more of its partners, and to a proceeding 
between partnerships having one or more partners in common. 


8.02 Defence 
Where a proceeding is commenced against a partnership 
in the firm name, the partners and the partnership shall 
deliver a common defence in the name of the firm, and no 
person who admits he was a partner at any material time 
may defend in his own name, except by leave of the court. 


8.03 Notice to Person Alleged to be a Partner 
(1) In a proceeding against a partnership in the firm 
name, no person, other than a named party, shall be held 
personally liable as a partner unless he has been served with 
the originating process, together with a Notice to Alleged 
Partner (Form 8A) informing him that he is alleged to be a 
partner. 


(2) Any person served as provided in paragraph (1) 
shall be deemed to be a partner at all material times, unless 
he defends the proceeding in his own name denying that he 
was a partner at any material time, in which case he may 
also defend the proceeding on the merits. 


(3) Where a person defends a proceeding in his own 
name pursuant to this sub-rule, or by leave of the court, 
he shall thereupon become a party to the proceeding as a 
defendant or respondent, and thereafter the style of cause 
shall be amended accordingly. 


8.04 


8.05 
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Disclosure of Partners 

(1) Where a proceeding is commenced by or against a 
partnership in the firm name, any other party may, at any 
time, serve a notice requiring the partnership to forthwith 
disclose in writing the names of all the partners constituting 
the partnership at the time the cause of action arose and 
their present place of residence. Where the present place of 
residence of any such partner is unknown, the partnership 
shall disclose the last known address of that partner. 


(2) Where any partnership fails to comply with any 
such notice, any claim or defence as against the party who 
served the notice may be dismissed or struck out, as the 
case may be, or the proceeding may be stayed. 


(3) Where the name of a partner is disclosed pursuant 
to a notice under paragraph (1) and that partner has not 
been served as provided in Rule 8.03, he may be so served 
within 15 days of the receipt of such disclosure. 


Enforcement of Judgment 

(1) A judgment against a partnership in the name 
of the firm may be enforced against the property of the 
partnership. 


(2) A judgment against a partnership in the name of 
the firm, with leave of a judge, may also be enforced against 
any person who was served as provided in Rule 8.03 and who, 


(a) by that rule, is deemed to be a partner; 
(b) has admitted that he is a partner; or 
(c) has been adjudged to be a partner. 


(3) Where, subsequent to the granting of any such 
judgment, the party obtaining it claims to be entitled to 
enforce it against any other person alleged to be a partner, 
he may apply to a judge for leave to do so, and the judge 
may grant such leave if the liability is not disputed; or, if 
disputed, after such liability has been determined in such 
manner as the judge may direct. 
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8.06 Sole Proprietorships 
(1) Where a person carries on business in a business 
style other than his own name, any proceeding may be com- 
menced by or against him in his business style. 


(2) ‘Insofar as they are applicable, all the provisions of 
this rule, with any necessary modifications, shall apply to a 
proceeding by or against a sole proprietor in his business style 
as though the sole proprietor were a partner and his business 
style were the firm name of a partnership. 


9.01 


9.02 
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RULE 9 UNINCORPORATED ASSOCIATIONS 


Definition 

For the purpose of this rule, association means an unin- 
corporated organization of two or more persons, other than a 
partnership, operating under the name of the association for 
a common purpose or undertaking and includes any club, 
society, fraternity or syndicate, but does not include a trade 
union or an employer’s organization as defined by The Labour 
Relations Act. 


Proceeding by or Against an Association 

Any proceeding may be brought by or against any associa- 
tion in the name of the association, whether or not the associa- 
tion is possessed of a trust fund. 


Effect of Judgment Against an Association 

(1) Any judgment against an association may be enforced 
against the property of the association, including property 
held in trust for the association. 


(2) No member of an association shall be personally 
liable for the payment of any money under a judgment against 
the association unless he is a party to the proceeding and has 
been held to be personally liable for all or part of that judg- 
ment. 


(3) An injunction or mandatory order against an associa- 
tion may, by leave of a judge, be enforced against any officer 
or member of the association. 


10.01 


10.02 
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RULE 10 ESTATES AND TRUSTS 


Proceedings by Or against an Estate or Trust 
where there is a Personal Representative or Trustee 

(1) Any proceeding may be brought by or against an 
executor, administrator or trustee as representing the estate 
or trust of which he is the personal representative or trustee 
and as representing the persons beneficially interested therein 
without joining such persons as parties thereto. 


(2) Paragraph (1) does not apply to any proceeding, 
(a) to establish or contest the validity of a will; 


(b) to remove an executor, administrator or a 
trustee; 


(c) against an executor, administrator or trustee 
for fraud or maladministration; or 


(d) for the administration of an estate, or for 
the execution of a trust by the court. 


(3) Where proceedings are commenced by executors, 
administrators or trustees, any executor, administrator or 
trustee who does not consent to be joined as a plaintiff or 
applicant shall be made a defendant or respondent. 


(4) Nevertheless, the court may, at any time, order 
that any beneficiary, creditor or other interested person 
be made a party to a proceeding by or against a personal 
representative or trustee. 


Proceedings against an Estate 
where there is No Personal Representative 

(1) Where it appears that a deceased person has no 
personal representative, and a proceeding is sought to be 
commenced or continued against his estate, the court may, 
on motion, appoint a litigation administrator to represent 
the estate for the purposes of the proceeding. 


10.03 
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(2) Before making an order appointing a litigation 
administrator, the court may require notice to be given to 
any insurer of the deceased person who has an interest in the 
proceeding, to the Superintendent of Insurance where the 
proceeding may impose liability on the Motor Vehicle 
Accident Claims Fund, and to any other person who may 
have an interest in the estate. 


[Note: See The Motor Vehicle Accident Claims Act, 
RiS.O. 1970562281, Se7 (594 


(3) Any judgment in a proceeding to which a litigation 
administrator is a party shall bind the estate of the deceased 
person, but shall have no effect whatsoever against the 
litigation administrator in his personal capacity, unless a 
judge otherwise orders. 


[Note: _ As to parties to mortgage actions where there is no 
personal representative, see The Devolution of 
Estates Act, R.S.O. 1970, c. 129, s. 9] 


Remedial Provisions 
(1) Proceedings Commenced before Probate 
or Administration 

Where a proceeding is commenced by or 
against a person as executor or administrator before any 
grant of probate or administration has been made, a subse- 
quent grant of probate or administration shall relate back to 
the commencement of the proceedings. 


(2) Proceedings Brought by or against the Estate 

No proceeding commenced by or against the 
estate of a deceased person by naming the estate of A.B., 
deceased or the personal representative of A.B., deceased 
or any similar style of cause, or any proceeding where the 
wrong person is named as the personal representative, shall 
be treated as a nullity; but the court may make an order that 
the proceeding be continued by or against the proper personal 
representative of the deceased or against a litigation adminis- 
trator appointed for the purpose of the proceeding, and the 
style of cause shall be amended accordingly. 
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(3) Proceedings Commenced in the Name of or Against 
a Deceased Person 

No proceeding commenced in the name of or 
against a person who has died prior to the commencement 
thereof shall be treated as a nullity, but the court may make 
an order that the proceeding be continued by or against his 
personal representative or a litigation administrator appointed 
for the purpose of the proceeding and the style of cause shall 

be amended accordingly. 


(4) Where There is a Personal Representative and a 
Litigation Administrator has been Appointed 

Where it appears that a deceased person, for 

whom a litigation administrator has been appointed, had a 

personal representative at the time of the appointment, the 

appointment shall not be treated as a nullity, but the court 

may make an order that the proceeding be continued against 

the personal representative and the style of cause shall be 
amended accordingly. 


(S) Stay of Proceedings until Properly Constituted 
No further step in any proceeding referred to 
in paragraphs (2), (3) and (4) shall be taken until it is properly 
constituted and, unless it is properly constituted within a 
reasonable time, the court may dismiss the proceeding or 
make such other order as may seem just. 


(6) Terms May Be Imposed 

Upon making an order under this rule, the 
court may impose such terms and conditions as may seem 
just, including a term that an executor or an administrator 
shall not be personally liable in respect of any part of the 
estate of a deceased person that he has distributed or other- 
wise dealt with in good faith, while not aware that a proceed- 
ing had been commenced against the estate. 
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(7) General Power 
No proceeding by or against a deceased person 
or his estate shall be treated as a nullity because it was not 
properly constituted, but may be reconstituted by the court 
by analogy to the provisions of this rule, and this rule shall 
not be construed in any way as to limit the generality of 
Rule 2.02. 
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RULE 11 REPRESENTATION ORDER 


11.01 Representation of an Interested Person who Cannot be 


Ascertained 


(1) Ina proceeding concerning, 


(a) 


(b) 


(c) 


(d) 


(e) 


(f) 


the interpretation of a deed, will, contract or 
other instrument or the interpretation of any 
statute, order-in-council, regulation, munici- 
pal by-law or resolution; 


the determination of any question arising in 
the administration of an estate or trust ; 


the approval of any sale, purchase, compro- 
mise or other transaction; 


the approval of an arrangement under The 
Variation of Trusts Act; 


the administration of the estate of a deceased 
person; or 


any other matter where it may seem necessary 
or desirable, 


a judge may appoint one or more persons to represent any 
person, including any unborn or unascertained person, or the 
members of a class of persons who have a present, future, con- 
tingent or unascertained interest in, or who may be affected 
by the proceeding and who cannot be readily ascertained, 
found or served. 


(2) Where any appointment is made under paragraph 
(1), any judgment in the proceeding is binding upon a person 
or class so represented, unless a judge otherwise orders in the 
same or any subsequent proceeding. 


11.02 
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(3) Where, in a proceeding under paragraph (1), a com- 
promise is proposed, and any person or member of the class 
represented in the proceeding is not a party, a judge, if satis- 
fied that the compromise will be for the benefit of that person 
or member of the class and that it is expedient to exercise 
the power, may approve of the compromise and order that 
it shall be binding on that person or member of the class and, 
unless the order has been obtained by fraud or non-disclosure 
of material facts, that person or member of the class shall be 
bound accordingly. 


Representation of a Deceased Person 

Where it appears to a judge that a deceased person has 
an interest in a matter in question in the proceeding and has 
no personal representative, the judge may proceed in the 
absence of a person representing the estate of the deceased 
person or appoint a person to represent the estate for the 
purposes of the proceeding, and any judgment in the pro- 
ceeding shall bind the estate of the deceased person to the 
same extent as it would have been bound had a personal 
representative of that person been a party to the proceeding. 
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RULE 12 JOINDER OF ASSIGNOR 


12.01 Where Assignor is a Necessary Party 
In a proceeding by the assignee of a debt or other chose 
in action, the assignor shall be joined as a party unless, 


(a) the assignment is absolute and not by way of 
charge only; and 


(b) notice in writing has been given to the person 
liable in respect of the debt or chose in action 
that an assignment thereof has been made in 
favour of the assignee. 


12.02 Assignor Made Defendant 
Where the assignor is a necessary party and does not 
consent to being joined as a plaintiff or applicant, he shall be 
made a defendant or respondent unless the court otherwise 
orders. 
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RULE 13. TRANSFER OR TRANSMISSION OF INTEREST 


13.01 Effect of Transfer or Transmission 
Where at any stage of a proceeding, the interest or 
liability of any party is transferred or transmitted to some 
other person, the proceeding shall be stayed until an order 
to continue the proceeding against such other person has 
been obtained. 


13.02 Order to Continue 
(1) Where a transfer or transmission of the interest 
or liability of any party has taken place while a proceeding is 
pending, the party having the carriage of a proceeding may, 
on filing an affidavit verifying those facts, obtain from the 
registrar an Order to Continue (Form 13A), without notice 
to any of the other parties to the proceeding. 


(2) Where the party having carriage of the proceeding 
fails to obtain such an order within 30 days after such trans- 
fer or transmission has taken place, any other interested 
party may do so. 


13.03 Application to Vary or Discharge Order 
Any person made a party to a proceeding by an order 
to continue may apply to the court to vary or discharge 
the order within 10 days from the day it was served upon 
him. 
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14.01 Where Available 
Where there are numerous persons having the same 
interest, one or more may bring or defend a proceeding on 
behalf of, or for the benefit of, all, or may be authorized by 
the court to do so. 


15.01 


15.02 
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Leave to Intervene as Added Party 

(1) Where any person, who is not a party to a proceed- 
ing, claims an interest in the subject matter of the proceeding 
or that he may be adversely affected by a judgment in the 
proceeding or that there exists between himself and one or 
more of the parties to the proceeding a question of law or 
fact in common with one or more of the questions in issue 
in the proceeding, he may apply to the court for leave to 
intervene therein as an added party. 


(2) On any such motion, the court shall consider 
whether or not the intervention will unduly delay or prejudice 
the determination of the rights of the parties to the proceed- 
ing and the court may add such person as a party to the 
proceeding and may make such order as to pleadings, pro- 
duction and discovery and impose such conditions as to 
costs or otherwise as may seem just. 


Leave to Intervene Without Being Added 

Any person may, with leave of the court and without 
becoming a party to the proceeding, intervene therein as a 
friend of the court for the purpose of rendering assistance to 
the court by way of argument. 
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RULE 16 ORIGINATING PROCESS 


How Proceedings Commenced 

Unless otherwise provided by any statute, all civil 
proceedings, except a counterclaim against a plaintiff only 
or a cross-claim, shall be commenced by the issuing of an 
Originating process by the registrar of the court in which the 
proceeding is to be commenced. 


Where Leave Required 

Where leave to commence a proceeding is required, the 
application for leave shall be treated as if it were a motion 
in a proceeding and, unless otherwise provided by any stat- 
ute, may be made to the court. 


By Statement of Claim or Notice of Action 

(1) Unless otherwise provided by these rules, the 
Originating process for the commencing of any proceeding 
shall be a Statement of Claim (Form 164A). 


(2) Where there is insufficient time to prepare a 
Statement of Claim, an action may be commenced by the 
issuing of a Notice of Action (Form 16B) upon which shall 
be endorsed a brief statement of the nature of the claim. 


(3) Where a Notice of Action is used, the plaintiff 
shall file his Statement of Claim (Form 16C) within 30 days 
of the issuing of the Notice of Action, and no Statement of 
Claim shall be filed thereafter without leave of the court 
obtained on notice to the defendant. — 


16.04 By Notice of Application 


Where a statute or rule authorizes an application to 
the court or a judge without requiring the institution of an 
action, a Notice of Application (Form 16D) may be used 
and, in addition thereto, any proceeding may be so com- 
menced where the relief claimed is, 


(a) 


(b) 


(c) 


(d) 


(e) 


(f) 


(g) 


(h) 


(i) 
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for the opinion, advice or direction of the 
court on any question affecting the rights of 
any person in respect of the administration of 
the estate of a deceased person or in respect 
of the execution of a trust; 


for an order directing the executors, adminis- 
trators or trustees to do or abstain from doing 
any particular act in respect of any estate or 
trust for which they are responsible; 


for the removal or replacement of one or 
more executors, administrators or trustees, 
or for fixing their compensation; 


for the administration of the estate of a 
deceased person, or for the execution of a 
trust by the court; 


for a determination of rights which depend 
upon the interpretation of a deed, will, 
contract or other instrument, or upon the 
interpretation of any statute, order-in-council, 
regulation, municipal by-law or resolution; 


for the declaration of a beneficial interest in, 
or charge upon land including the nature 
and extent thereof, or settling the priority 
of interests or charges; 


for the approval of any arrangement or com- 
promise or for the approval of any purchase, 
sale, mortgage, lease or variation of trust 
where such approval is necessary or desirable; 


for the partition or sale of land or any estate 
or interest therein; 


by way of interpleader; 
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(j) for an injunction, mandatory order, declara- 
tion or the appointment of a receiver or other 
consequential relief when ancillary to relief 
claimed in a proceeding properly commenced 
by a Notice of Application; or 


(k) in respect of any other matter where it is 
unlikely that there will be any substantial 
dispute of fact. 


Style of Cause and Content 
(1) In an action, the party commencing the action shall 
be called the plaintiff, and the opposite party, the defendant. 


(2) Ina Notice of Application, the party commencing 
the proceeding shall be called the applicant, and the opposite 
party the respondent; and, where the proceeding is under a 
particular rule or statute, the style of cause shall be: 


“In the matter of (designating the rule or statute) 
Between A.B., Applicant, and C.D., Respondent.” 


(3) Every originating process shall contain the names 
of the parties and the capacity in which they are made parties 
to the proceeding, as well as the principal place of residence 
and the occupation of the party commencing the proceeding. 


How Originating Process Issued 

An originating process shall be issued by the registrar 
dating, signing and sealing it with the seal of the court and 
assigning to it a court file number. A true copy of the original 
shall remain in the court file. 


Time for Service 

(1) Where an action is commenced by the issuing of a 
Statement of Claim, it shall be served within six months 
thereafter. 
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(2) Where an action is commenced by the issuing of a 
Notice of Action, the Notice of Action and the Statement of 
Claim shall be served together within six months of the 
issuing of the Notice of Action. 


(3) A Notice of Application shall be served at least 10 
days before the date upon which it is returnable except where 
the Notice is served out of Ontario, in which case it shall be 
served at least 20 days before the return date. 


Striking Out or Amending 
An originating process which is not a pleading may be 
struck out or amended in the same manner as a pleading. 
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COMMENCEMENT OF PROCEEDINGS 
RULE 17 REPRESENTATION BY SOLICITOR 


Where Solicitor is Required 

Any party to a proceeding may commence or defend the 
proceeding in person without being represented by a solicitor 
unless that party is under disability or is acting in a represen- 
tative capacity or is a corporation. 


Declaration by Solicitor 

(1) Any solicitor whose name is endorsed on any origi- 
nating process shall forthwith upon receipt of a demand in 
writing from any person who has been served with such pro- 
cess declare in writing whether the proceeding was commenced 
by him or with his authority, and any solicitor who fails to 
comply with such a demand may be held in contempt. 


(2) Where the solicitor declares that the proceeding 
was so commenced, he shall also disclose the place of residence 
and occupation of his client unless the court otherwise orders. 


(3) Where the solicitor declares that the proceeding was 
not so commenced, any other party to the proceeding may 
apply, without notice, for an order staying or dismissing the 
proceeding and, where the proceeding is so stayed, no further 
step therein may be taken without leave of the court. 


Change in Representation 
(1) Notice of Change of Solicitor 
A party represented by a solicitor may change 
his solicitor by serving on his former solicitor and upon every 
other party to the proceeding a notice to that effect. 


(2) Notice of Appointment of Solicitor 
A party representing himself in a proceeding 
may appoint a solicitor to represent him, in which case he 
shall forthwith serve upon every other party to the proceeding 
a notice to that effect. 


17.04 
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(3) Notice of Intention to Act in Person 
Subject to Rule 17.01, a party represented by 
a solicitor may elect to represent himself in a proceeding by 
serving upon his solicitor and upon every other party to the 
proceeding a notice to that effect. 


(4) Effect of Notice 
Until any such notice has been filed with proof 
of service, any other party to the proceeding may continue or 
defend the proceeding without regard to the notice. 


Application by a Solicitor to be Removed from the Record 
(1) A solicitor may apply at any time for an order 
removing himself from the record. 


(2) Notice of any such motion shall be served upon his 
client and upon every other party to the proceeding. 


(3) The client may be served by mailing a copy of the 
Notice of Motion addressed to him at his last known address. 


(4) The solicitor shall remain the solicitor of record for 
his client with all the responsibilities pertaining thereto, until 
an order removing him from the record has been entered, and 
the time for any appeal therefrom has expired, or until the 
client has served and filed with proof of service a notice 
pursuant to Rule 17.03, whichever shall first occur. 


(5) Where a solicitor has ceased to be the solicitor of 
record for any party to a proceeding, any document in the 
proceeding required to be served on that party may be served 
by mailing a copy addressed to him at his last known address, 
unless or until that party has served and filed with proof of 
service a notice pursuant to Rule 17.03. 


(6) Any order made under this rule does not otherwise 
affect the rights of the solicitor and the party for whom he 
acted as between themselves. 


-45- 


REPRESENTATION BY SOLICITOR RULE 17 


17.05 Where a Solicitor of Record has Ceased to Practise 

Where a solicitor of record for a party to a proceeding 
has, for any reason, ceased to practise law, and the party for 
whom he has acted has failed to serve a notice pursuant to 
Rule 17.03, any other party to the proceeding may serve any 
subsequent document by mailing the same addressed to that 
party at his last known address or may apply to the court for 
directions. 
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RULE 18 SERVICE OF PROCESS 


18.01 When Personal Service is Necessary 
(1) Originating Process 


(a) 


(b) 


Every originating process shall be served per- 
sonally unless otherwise provided by any 
statute or by these rules. 


An originating process need not be served on 
any party who has delivered a defence thereto 
without being served. 


(2) Other Documents 


No other document need be served personally 


unless such service is expressly required by any statute, or 
these rules, or by order of the court. 


18.02 How Personal Service Shall be Made 
(1) Personal service shall be made as follows: 


(a) Individual. On an individual, other than a 


person under disability, by leaving a copy of 
the document with him. 


(b) Municipal Corporation. On a municipal cor- 


(c) 


(d) 


poration, by leaving a copy of the document 
with the chairman, mayor, warden, reeve, or 
with the clerk of the municipality or his deputy 
or with any solicitor for the municipality. 


Other Corporation. On any other corporation, 
by leaving a copy of the document with any 
officer, director, or any agent thereof, or the 
manager or person in charge of any office or 
other place where the corporation carries on 
business in Ontario. 


Board or Commission. On any board or com- 
mission, by leaving a copy of the document 
with any member thereof or with the secretary 
of the board or commission. 


(e) 


(f) 


(g) 


(h) 
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Person out of Ontario Carrying on Business in 
Ontario. Any person out of Ontario who 
carries on business in Ontario may be served 
in Ontario by leaving a copy of the document 
with any person carrying on such business for 
him in Ontario. 


Crown in Right of Ontario. On her Majesty 
the Queen in right of Ontario by leaving a 
copy of the document with any solicitor in 
the Crown Law Office of the Ministry of the 
Attorney General. 


Crown in Right of Canada. On her Majesty 
the Queen in Right of Canada by leaving a 
copy of the document with any solicitor in 
the office of the Deputy Minister of Justice in 
the City of Ottawa, or with the Director of 
the Regional Office of the Department of 
Justice of Canada in the City of Toronto. 


Persons Under Disability. 


(i) Absentee. On an absentee by leaving a 
copy of the document with his commit- 
tee, if one has been appointed or, if not, 
with the Public Trustee. 


(ii) Minor. On a minor by leaving a copy of 
the document with the minor and, where 
he resides with or in the care of his 
father, mother, guardian or other adult, 
by leaving another copy of the document 
with such person; unless the proceeding 
is against a minor in respect of his interest 
in an estate or trust, in which case he shall 
be served by leaving with the Official 
Guardian a copy of the document on 
which shall be endorsed the name and 
address of the minor. 
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(iii) Mental Incompetent. On a person who 
has been declared mentally incompetent 
or incapable of managing his own affairs 
by leaving a copy of the document with 
the committee of his estate or, where 
there is no such committee, with the 
committee of his person. Where a person 
is mentally incompetent or incapable of 
managing his own affairs, not so declared, 
by leaving a copy of the document with 
such person and with his committee, if 
there is one, or, if not, by leaving a copy 
of the document with the Public Trustee, 
upon which shall be endorsed the name 
and address of the person under disability. 


(i) Partnerships. On a partnership by leaving a 
copy of the document with one or more of the 
partners or with any person at the principal 
place of business of the partnership who 
appears to be in control or management 
thereof. 


(j) Sole Proprietorship. On a sole proprietorship 
by leaving a copy of the document with the 
sole proprietor or with any person at the 
principal place of business of the sole pro- 
prietorship who appears to be in control or 
management thereof. 


(k) Unincorporated Associations. On an unincor- 
porated association by leaving a copy with 
any officer of the association or with any per- 
son at any office or premises occupied by the 
assocation who appears to be in control or 
management thereof. 


(2) When effecting service of any document, it shall not 
be necessary for the process server to produce the original 
document or have it in his possession. 
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18.03 Alternatives to Personal Service 
(1) Where Available 
Where personal service is required by these 
rules, with the exception of Rules 33.03 and 55.03, the 
methods of service authorized by this sub-rule may be used 
as an alternative thereto. 


(2) Service on Solicitor 

Any party who is represented by a solicitor 
may be served by leaving a copy of the document with his 
solicitor, provided the solicitor endorses on a copy thereof 
his acceptance of such service and the date of his acceptance. 
By so doing, the solicitor shall be deemed to represent to 
the court that he has the authority of his client to accept 
such service. 


(3) Service by Certified Mail 


(a) Where personal service of any document may 
be made by leaving a copy thereof with any 
person pursuant to Rule 18.02 (1), such ser- 
vice may be made anywhere in Ontario by 
sending a copy thereof, together with an 
Acknowledgement of Receipt Card (Form 
18A) by certified mail addressed to such 
person at his last known address. 


(b) Service by certified mail shall be deemed to 
have been effected only where the Acknow- 
ledgement of Receipt Card or a post office 
receipt, bearing a signature which appears 
to be the signature of the person to be served, 
is returned to and received by the sender. 


(c) Service by certified mail shall be deemed to 
have been effected on the date the sender 
first receives either receipt, duly signed, as 
provided in clause (b). 
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(4) Service at Place of Residence 

Where an attempt is made to personally serve 
any person at his place of residence and for any reason such 
service cannot be effected, the document may be served on 
such person by leaving a copy therof, in a sealed envelope 
addressed to him, with any person who appears to be an 
adult and a member of his household and on the same day 
mailing another copy of the document addressed to the 
person to be served at his place of residence. 


(5) Service on a Corporation 

Where the head office or principal place of 
business of a corporation or, in the case of an extra-provincial 
corporation, the attorney for service in Ontario, cannot be 
found at the last address recorded with the Ministry of 
Consumer and Commercial Relations, the corporation may 
be served by mailing a copy of the document addressed to 
the corporation or to the attorney for service in Ontario, as 
the case may be, at that address and by mailing a copy of 
the document to that Ministry. 


Substituted Service 

Where personal service of a document is required by 
these rules, and it appears to the court that it is impractical 
for any reason to effect prompt personal service of that 
document, the court may make an order for substituted 
service thereof, or where necessary in the interests of justice, 
dispense with such service. 


Where Personal Service Not Required 
Any document which is not required to be served 
personally, 


(a) shall be served upon a party to a proceeding, 
where he has a solicitor of record, by serving 
that solicitor, and such service may be effected 
by mailing a copy of the document addressed 
to the solicitor at his office; and 


18.06 


18.07 


18.08 


Beg es 


SERVICE OF PROCESS RULE 18 


(b) may be served upon a party to a proceeding 
who has no solicitor of record, or upon a 
person who is not a party to the proceeding, 
by mailing a copy of the document addressed 
to him at the last address for service furnished 
by him, or, if no such address has been fur- 
nished, at his last known address. 


Service by Mail 

Where the mailing of a document is authorized or re- 
quired by these rules, the document is to be sent by prepaid 
first class mail and, except as provided by Rule 18.03 (3)(c), 
service thereof shall be deemed to have been effected on the 
fifth day following the date of mailing. 


Service on Solicitor of Record 

(1) Where service of a document on the solicitor of 
record for a party is authorized or required by these rules, 
the document may also be served by leaving a copy thereof 
with a clerk in the office of the solicitor or by depositing a 
copy thereof at a document exchange of which the solicitor 
is a member or subscriber, provided that the original and 
the copy of such document are date stamped by the docu- 
ment exchange in the presence of the person depositing the 
document. 


(2) Where a copy of a document has been deposited at 
a document exchange pursuant to paragraph (1), the document 
shall be deemed to have been served on the next day, that 
is not a holiday, following that upon which it was deposited 
and date stamped. 


Deemed Service Not Conclusive 

Notwithstanding the fact that by these rules a person is 
deemed to have been served with any particular document, 
the contrary may be shown on any motion made by him to 
set aside the consequences of his default, or on any motion 
for the adjournment of a proceeding, or for an extension 
of time. 
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Validating Service 

Where a document has been served by some method 
not authorized by these rules or by an order of the court, 
or where there has been some irregularity in the service 
thereof, the court may make an order validating the service 
on such terms as may seem just, where the court is satisfied 
that, 


(a) the document came to the notice of the 
person sought to be served; or 


(b) the document was so left that it would have 
come to the notice of the person sought 
to be served, except for his own attempts 
to evade service. 


Proof of Service 
(1) The service of any document may be proved by 
an affidavit of the person effecting such service (Form 1 8B). 


(2) The personal service of any document by a sheriff 
or his officer may be proved by a Certificate of Service 
(Form 18C) endorsed on a copy of the document served. 


(3) The written admission or acceptance of service by 
a solicitor is sufficient proof of service and need not be 
verified by an affidavit. 


(4) The service of any document by depositing a copy 
thereof at a document exchange in accordance with the pro- 
visions of Rule 18.07 may be proved by the date stamped 
on the original by the document exchange. 
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RULE 19 SERVICE OUT OF ONTARIO 


19.01 Service Out of Ontario Without Leave 
A party to a proceeding may, without a court order, be 
served out of Ontario with an originating process where the 
proceeding against that party consists of a claim or claims, 


(a) 


(b) 


(c) 


(d) 


(e) 


in respect of real property situate within 
Ontario, or the administration of the estate 
of a deceased person in respect of such 
property ; 


in respect of personal property situate within 
Ontario, or the administration of the personal 
property of a deceased person who, at the 
time of his death, was resident within Ontario; 


for the construction, rectification, enforce- 
ment or setting aside of any deed, will, con- 
tract or obligation in respect of real or personal 
property situate within Ontario, or in respect 
of the personal property of a deceased person 
who, at the time of his death, was resident 
within Ontario; 


against a trustee in respect of the execution of 
a trust contained in a written instrument where 
the assets of the trust include real or personal 
property situate within Ontario; 


for foreclosure, sale, possession or redemption 
in respect of a mortgage, charge or lien on real 
or personal property situate within Ontario; 
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(f) in respect of a contract where, 


(i) 
(ii) 


(iii) 


(iv) 


(v) 


the contract was made within Ontario; 


the contract was made by or through an 
agent trading or residing within Ontario 
on behalf of a principal trading or residing 
out of Ontario; 


the contract provides that it is to be 
governed by or interpreted in accordance 
with the laws of the Province of Ontario; 


the parties thereto have agreed that the 
courts of Ontario shall have jurisdiction 
to entertain any action in respect of the 
contract ; or 


a breach has been committed within 
Ontario, even though such breach was 
preceded by or accompanied by a breach 
out of Ontario which rendered impossible 
the performance of that part of the con- 
tract which ought to have been performed 
within Ontario; 


(g) in respect of a tort committed within Ontario; 


(h) in respect of damage sustained in Ontario 
arising from a tort or breach of contract 
wherever committed; 


for an injunction ordering any such party to 
do, or refrain from doing, anything within 
Ontario or affecting real or personal property 
situate within Ontario; 


(j) for support; 
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(k) for the custody of, or access to a minor; 
(1) to declare the invalidity of a marriage; 
(m) upon a judgment of a foreign court; 


(n) which, by any statute, may be made against 
a person out of Ontario by a proceeding com- 
menced in Ontario; (e.g. The Carriage by Air 
Act; The Business Corporations Act); 


(0) against a person out of Ontario who is a 
necessary or proper party to a proceeding 
properly brought against another person duly 
served within Ontario; 


(p) against a person domiciled or ordinarily resi- 
dent within Ontario, or carrying on business 
there; 


(q) properly the subject matter of a cross-claim or 
a third party claim under these rules; 


(r) made by or on behalf of the Crown or any 
municipal corporation to recover monies 
owing for taxes or other debts due to the 
Crown or to the municipality. 


19.02 Service Out of Ontario With Leave 
(1) The court may in any case grant leave to serve an 
originating process or any other document outside Ontario 
where one or more of the parties reside within Ontario and 
such service appears necessary to secure the just determina- 
tion of a civil proceeding affecting any such party or parties. 


19.03 
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(2) A motion for leave to serve a party outside Ontario 
may be made without notice, and shall be supported by an 
affidavit or other evidence showing in which place or country 
that person is or probably may be found, and the grounds 
upon which the motion is made. 


Additional Requirements for Service Out of Ontario 

(1) Any originating process served out of Ontario with- 
out leave shall disclose the facts, and specifically refer to the 
provisions of this rule, relied upon in support of such service. 


(2) Where an originating process is served out of 
Ontario with leave of the court, there shall be served with 
the originating process a copy of the order granting such 
leave, and a copy of any affidavit used to obtain the order. 


Manner of Service Out of Ontario 

(1) An originating process or other document to be 
served out of Ontario may be served in the manner provided 
by these rules for service in Ontario, or in the manner pres- 
cribed by the law of the foreign jurisdiction, provided such 
service is reasonably calculated to give actual notice. 


(2) Proof of service may be made in the manner pres- 
cribed by these rules for proof of service in Ontario or in 
the manner provided by the law of the jurisdiction where 
service was made. 


Motion to Set Aside Service Out of Ontario 

(1) A party who has been served out of Ontario with 
an originating process without leave may apply to the court, 
within the time limited for delivering any pleading or affidavit 
in defence thereto and before delivering any such defence, 


(a) for an order setting aside such service or 
staying the proceeding; or 


(b) for leave to dispute the jurisdiction of the 
court in his pleading or affidavit in defence 
of the proceeding. 
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(2) An order may be made under paragraph (1) on 
the ground that service out of Ontario is not authorized by 
these rules or that Ontario is not a convenient forum for 
the trial or hearing of the proceeding. 


(3) A party who has been served out of Ontario with 
an originating process with leave may apply to the court, 
within the time limited for the delivery of any pleading or 
affidavit in defence thereto and before delivering any such 
defence, to set aside the order granting such leave. 


(4) If on a motion under paragraph (1) the court con- 
cludes that service out of Ontario is not authorized by these 
rules, but the case is one in which it would be appropriate to 
grant leave to serve out of Ontario under Rule 19.02, the 
court may validate the service. 


seu 


SERVICE 
RULE 20 TIME FOR DELIVERY OF STATEMENT OF DEFENCE 


20.01 Time for Delivery of Statement of Defence 
Subject to Rule 20.02, a Statement of Defence (Form 
20A) shall be delivered, 


(a) within 20 days after service of the Statement 
of Claim where the defendant is served in 
Ontario; 


(b) within 40 days after service of the Statement 
of Claim where the defendant is served else- 
where in Canada or within the United States 
of America; or 


(c) within 60 days after service of the Statement 
of Claim where the defendant is served any- 
where else in the world. 


20.02 Notice of Intent to Defend 
(1) Any defendant served with a Statement of Claim 
who intends to defend the action may, within the time 
limited for the delivery of his Statement of Defence, serve 
upon the plaintiff and file, with proof of service, a Notice 
of Intent to Defend (Form 20B). 


(2) Any defendant who serves and files a Notice of 
Intent to Defend within the time prescribed for so doing, 
shall be entitled to an additional 10 days within which to 
deliver his Statement of Defence, and he shall be deemed to 
have attorned to the jurisdiction of the court. 
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RULE 21 DEFAULT PROCEEDINGS 


21.01 Noting Default 
(1) Where a defendant fails to deliver his Statement of 
Defence and the time for so doing has expired, the plaintiff 
may, upon filing proof of service of the Statement of Claim, 
require the registrar to note the default of such defendant. 


(2) Where the Statement of Defence of a defendant 
has been struck out without leave to deliver another, or with 
leave to do so and the defendant has failed to deliver another 
within the time allowed, the plaintiff may require the regis- 
trar to note the default of such defendant upon filing a copy 
of the order striking out the Statement of Defence. 


(3) Where the plaintiff has failed to require the registrar 
to note a defendant in default, any other defendant who has 
delivered a Statement of Defence and wishes to set the action 
down for trial may, on notice to the plaintiff, apply for leave 
to require the noting of such default. 


(4) Until a defendant has been noted in default, he 
shall be entitled to deliver his Statement of Defence. 


21.02 Consequences of Noting Default 
(1) A defendant who has been noted in default, 


(a) shall be deemed to admit the truth of all 
allegations of fact made in the Statement 
of Claim; and 


(b) shall not deliver a Statement of Defence or 
take any other step in the proceeding, with- 
out leave of the court or the consent of the 
plaintiff, except a motion to set aside any 
judgment obtained against him by reason 
of his default. 
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(2) Notwithstanding the provisions of any other rule, 
any step in the proceeding may be taken without the consent 
of a defendant who has been noted in default, and he shall 
not be entitled to notice of any step in the proceeding and 
need not be served with any other document therein except, 


(a) as provided in Rules 27, 28, 29 and 30; or 


(b) where any party requires his personal atten- 
dance; or 


(c) where otherwise ordered. 


21.03 Setting Aside the Noting of Default 
The noting of default may be set aside by the court at 
any time on such terms as may seem just. 


21.04 By Signing Default Judgment 
(1) After the noting of default, a plaintiff may require 
the registrar to sign judgment against a defendant noted in 
default in respect of a claim for, 


(a) a debt or a liquidated demand in money 
(Form 21A); 


(b) the recovery of possession of land (Form 21B); 
(c) the recovery of chattels (Form 21C); or 


(d) foreclosure, sale or redemption of a mortgage. 
(See Forms prescribed by Rule 65). 


(2) Before the signing of default judgment, there shall 
be filed with the registrar, 


(a) an affidavit that the plaintiff is still entitled 
to the relief sought and, where any part of the 
claim has been satisfied, the part so satisfied 
shall be specified; and 
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(b) where the plaintiff is represented by a soli- 
citor, the certificate of his solicitor that, in his 
opinion, the claim is one coming within the 
class of cases for which default judgment may 
properly be signed; or 


(c) where the plaintiff is not represented by a 
solicitor, and the registrar is in doubt whether 
the claim is one coming within the class of 
cases for which default judgment may be 
properly signed, he shall obtain the fiat of a 
master or local master of the Supreme Court 
or a judge of the county court, as the case 
may be. 


(3) Where the claim has been partially satisfied, the 
default judgment shall be confined to the remainder of the 
claim. 


(4) Unless the default judgment directs a reference, the 
registrar shall, on signing the judgment, fix the costs to which 
the plaintiff is entitled against the defendant in default in 
accordance with the appropriate tariffs. 


(5) No default judgment may be signed against a party 
under disability without the leave of a judge. 


By Proceeding to Trial 
After the noting of default, the plaintiff shall proceed 


to trial in respect of any claim for, 


(a) unliquidated damages, unless the amount of 
the damages has been agreed upon; or 


(b) a declaration of the invalidity of a marriage. 
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21.06 By Motion for Judgment 


21.07 


21.08 


(1) After the noting of default, the plaintiff may apply 
to a judge for judgment on the Statement of Claim as against 
a defendant noted in default in respect of any claim for 
which he has not signed default judgment or for which he is 
not required by Rule 21.05 to proceed to trial. 


(2) Where, for any reason, an action proceeds to trial, 
a motion for judgment on the Statement of Claim, as against 
a defendant noted in default may be made at the trial. 


Effect of Default Judgment 

(1) Any judgment obtained against a defendant after 
he has been noted in default shall be without prejudice to 
the right of the plaintiff to proceed against the same defend- 
ant for any other relief or against any other defendant for 
the same or any other relief. 


(2) A plaintiff is not entitled to judgment on a motion 
for judgment or at trial merely because the facts alleged in 
his Statement of Claim are deemed to be admitted, unless 
such facts entitle him to judgment as a matter of law. 


Setting Aside Default Judgment 

(1) Any judgment signed by the registrar against a 
party noted in default may be set aside or varied by the court, 
upon such terms as may seem just. 


(2) Any judgment obtained on a motion for judgment 
on the Statement of Claim, either before or at the trial, may 
be set aside or varied by a judge on such terms as may seem 
just. 


(3) As aterm of setting aside a default judgment, the 
court may, where appropriate, allow any Writ of Seizure 
and Sale issued pursuant to the default judgment to remain 
on file in the office of a sheriff, or in an office of Land Titles, 
pending the final disposition of the action, on condition that 
any proceedings to enforce the Writ of Seizure and Sale be 
stayed in the meantime or otherwise as the court may order. 
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21.09 Application to Counterclaims, Cross-Claims and Third Party 
Claims 
Subject to the provisions of Rules 28, 29 and 30, this 
tule shall apply, with any necessary modification, to a coun- 
terclaim, a cross-claim or a third party claim. 
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RULE 22 SUMMARY JUDGMENT 


Where Available 
(1) To Plaintiff 


(a) At any time before an action is set down for 
trial, the plaintiff may apply for summary 
judgment against a defendant who had deli- 
vered his Statement of Defence, or has served 
a Notice of Motion, on the ground that, 


(i) there is no defence to the action, or with 
respect to one or more of the claims 
contained therein or to the whole or 
part of any such claim; or 


(ii) the only defence is to the amount claimed. 


(b) Where there is some special reason for urgency, 
the plaintiff may apply, without notice, for 
leave to serve a Notice of Motion for Sum- 
mary Judgment with the Statement of Claim, 
and such leave may be given, subject to such 
directions as may seem just. 


(2) To Defendant 
At any time after he has delivered his State- 
ment of Defence and before the action is set down for trial, 
a defendant may apply for summary judgment against the 
plaintiff on the ground that there is no merit in the action, 
or with respect to one or more claims therein, or to the 
whole or part of any such claim. 


Affidavit Evidence 

(1). Before any party may be heard on a motion for 
summary judgment, he shall have delivered his own affidavit 
setting forth all the material facts upon which he intends to 
rely to the extent that he has personal knowledge thereof, 
and in which he swears that he knows of no fact material to 
the motion which has not been disclosed. 
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(2) To the extent that any party does not have personal 
knowledge of the material facts upon which he intends to 
rely, he shall also deliver the affidavit of some other person 
having such knowledge. 


(3) Where the defendant is acting in a representative 
capacity or where the defendant is under disability and is 
represented by a litigation guardian or a committee, and the 
defendant or his litigation guardian or a committee, as the 
case may be, after careful inquiry, is unable to comply with 
the requirements of this sub-rule, and does not feel justified 
in admitting the claim of the plaintiff, he may deliver an 
affidavit to that effect. 


Cross-Examination 

(1) Any party to a motion for summary judgment, 
who has delivered his own affidavit and the affidavit of 
every other person upon which he intends to rely, may 
cross-examine the deponent of any affidavit delivered by 
or on behalf of the opposite party. 


(2) Where a party has cross-examined under para- 
graph (1), he shall not deliver any additional affidavit for 
use on the hearing of the motion without leave or consent; 
and such leave may be granted where the court is satisfied 
that he ought to be permitted to respond by affidavit to any 
matter raised on the cross-examination. 


(3) The right to cross-examine under paragraph (1) 
shall be exercised with reasonable diligence, and the court 
may refuse an adjournment of the motion for the purpose 
of cross-examination where the party seeking the adjourn- 
ment has failed to do so. 


Disposition of Motion 
(1) Where No Defence or Merit to Action 
Where the applicant satisfies the court that 
there is no defence or merit to the action, as the case may 
be, or with respect to any particular claim or any part thereof, 
and that the applicant is entitled to judgment as a matter of 
law, the court may grant judgment. 
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(2) Where Only Defence is to the Amount Claimed 
Where the plaintiff satisfies the court that the 
only defence is to the amount claimed, the court may either 
direct a trial of that issue or a reference to determine that 
amount. 


(3) Where Only Issue is a Question of Law 
Where the court is satisfied that the only issue 
is a question of law, the court may determine that question 
and grant judgment accordingly; provided, however, that 
where the motion is before a master or local master, he may 
adjourn the motion to a judge. 


(4) Where Only Claim is for an Accounting 
Where the only claim is for an accounting and 
the defendant fails to satisfy the court that there is some pre- 
liminary issue to be tried, the court may grant judgment with 
a reference. 


22.05 Where a Trial is Necessary 
(1) Where summary judgment is refused, or is granted 
in part only, and a trial is necessary, the court may make an 
order specifying what material facts, if any, are not in dispute, 
and defining the remaining issues, unless such issues are suf- 
ficiently defined by the pleadings, and may order that the 
action proceed to trial by being, 


(a) placed forthwith, or within a specified time, 
on a list of cases requiring speedy trial; or 


(b) set down for trial in the normal course, or 
within a specified time. 


(2) Where an action is ordered to proceed to trial, 
in whole or in part, the court may impose such terms and 
conditions as may seem just including an order, 


(a) for the payment into court of the whole or 
any part of the claim, and in addition thereto 
or in lieu thereof, an order for security for 
costs. 
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(b) that the scope of examinations for discovery 
be limited to matters not covered by the affi- 
davits filed on the motion and any cross- 
examinations thereon, and that such affidavits 
and cross-examinations be used in addition to 
or in lieu of examinations for discovery. 


(3) Where any party fails to comply with an order for 
payment into court or for security for costs, the opposite 
party may apply to the court for an order dismissing the 
action or striking out the Statement of Defence, as the case 
may be, with or without costs as may seem just. Where on 
such a motion the Statement of Defence is struck out, the 
defendant shall be deemed to be noted in default, and the 
plaintiff may also move for judgment in respect of any claim 
for relief for which he is not required by Rule 21.05 to set 
the action down for trial. 


(4) Where it appears that the enforcement of any sum- 
mary judgment ought to be stayed pending the determination 
of any claim in the action or in any counterclaim, cross-claim 
or third party claim, the court may so order upon such terms 
as may seem just. 


Cost Sanctions for Improper Use of Rule 
(1) Where Motion Fails 

Where, on a motion for summary judgment, 
the applicant obtains no relief and the action as originally 
constituted is allowed to proceed to trial without the imposi- 
tion of terms or conditions, the court shall fix the costs of the 
opposite party and order the applicant to pay those costs 
forthwith unless the court is satisfied that the motion, although 
unsuccessful, was nevertheless justified. 


(2) Where Affidavit Filed in Bad Faith 
Where it appears to the court that any affidavit 
filed on a motion under this rule was filed in bad faith or 
solely for the purpose of delay, the court may fix the costs of 
the opposite party and order the party filing the affidavit to 
pay those costs forthwith. 
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Effect of Summary Judgment 

Where a plaintiff obtains summary judgment under this 
rule, such judgment shall be without prejudice to his right to 
proceed against the same defendant for any other relief or 
against any other defendant for the same or any other relief. 


Application to Counterclaims, Cross-Claims 
and Third Party Claims 

Subject to the provisions of Rules 28, 29 and 30, this 
rule shall apply, with any necessary modification, to a 
counterclaim, a cross-claim or a third party claim. 
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RULE 23 DETERMINATION OF A QUESTION OF LAW 


23.01 Where Available 
(1) The plaintiff or a defendant may, at any time 
before the action is set down for trial, apply to a judge, 


(a) 


(b) 


(c) 


for the determination, prior to trial, of any 
question of law raised by any pleading in 
the action where the determination of that 
question may either dispose of the action, 
shorten the trial, or result in a substantial 
saving of costs; 


to strike out any pleading on the ground that 
it discloses no reasonable cause of action or 
defence; or 


for judgment upon any admission of fact in 
the pleadings, in the examination of any other 
party or in answer to a Notice to Admit. 


(2) A defendant may, at any time before the action 
is set down for trial, apply to a judge to have the action 
stayed or dismissed on the ground that, 


(a) 


(b) 


(c) 


(d) 


the court is without jurisdiction to try the 
action; 


the plaintiff is without legal capacity to 
commence or continue the action; 


another action is pending in the same or 
another jurisdiction between the same parties 
and in respect of the same claim; or 


the action is scandalous, frivolous or vexatious, 
or is otherwise an abuse of the process of the 
court. 
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23.02 No Evidence Admissible Without Leave 


23.03 


No evidence, other than a transcript of any relevant 
examination, shall be admissible on a motion under Rule 
23.01 (1) without leave of the judge, except for such affi- 
davits as are necessary to identify any document or prove 
its execution. 


Effect of Judgment under This Rule 

Where a plaintiff obtains judgment under this rule, such 
judgment shall be without prejudice to his right to proceed 
against the same defendant for any other relief, or against 
any other defendant for the same or any other relief unless 
the judge otherwise orders. 
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RULE 24 STATED CASE 


Where Available 

(1) Where the parties to an action concur in stating 
one or more questions of law, in the form of a stated case, 
for the opinion of the court, any party may apply to a judge 
for leave to set the stated case down for hearing. 


(2) Such leave may only be granted where the judge is 
satisfied that the determination of such questions will either 
dispose of the action or facilitate the determination of the 
matters in issue. 


Form of Stated Case 

A stated case shall set out concisely the facts agreed 
upon between the parties, including such reference to any 
documents as may be necessary to enable the judge to 
determine the questions stated and shall be signed by the 
parties or their solicitors (Form 24A). 


Hearing of Stated Case 

(1) Upon the hearing of a stated case, the entire 
contents of any documents referred to therein may be read, 
and the judge may draw any inference from the facts and the 
documents as might have been drawn therefrom if they had 
been proved at a trial. 


(2) Where the parties have agreed upon the specific 
relief to be granted on the determination of the questions of 
law so stated, and where that agreement has been set out in 
the stated case, the judge may, on the determination of such 
questions, grant judgment accordingly. 


Removal into Court of Appeal 

Any party to an action may apply to a judge of the 
Court of Appeal for leave to have a stated case determined 
by that court where the questions of law so stated, 


(a) raise a constitutional issue; 
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(b) require the interpretation of a statute; 


(c) 


(d) 


question the validity of a regulation purport- 
ing to have been made pursuant to statutory 
authority; or 


raise an issue in respect of which, 


(i) there are conflicting decisions of judges 
of the High Court and there is no deci- 
sion of an appellate court in Ontario; 


(ii) there is a conflict between a decision of 
an appellate court in Ontario and that of 
an appellate court of another province or 
between decisions of appellate courts of 
at least two other provinces; or 


(iii) one of the parties will seek to establish 
that a previous decision of an appellate 
court in Ontario should not be followed. 
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RULE 25. DISCONTINUANCE AND WITHDRAWAL 


Discontinuance by Plaintiff 
A plaintiff may discontinue his action against any 
defendant, either in whole or in part, 


(a) at any time before the close of pleadings, 
by serving upon all parties who have been 
served with the Statement of Claim, a Notice 
of Discontinuance (Form 25A) and filing 
the notice with proof of service; 


(b) after the close of pleadings, by obtaining 
leave of the court; or 


(c) at any time, by filing the consent in writing 
of all parties. 


25.02 Withdrawal by Defendant 


25.03 


(1) A defendant may withdraw his Statement of 
Defence, or any part of his defence, with respect to any 
plaintiff at any time by delivering to all parties a Notice 
of Withdrawal (Form 25B); provided that, where there is 
a counterclaim, cross-claim or third party claim, leave to 
withdraw must be obtained from the court. 


(2) Where a defendant wholly withdraws his State- 
ment of Defence under this rule, he shall be deemed to have 
been noted in default. 


Costs on Discontinuance or Withdrawal 

A party wholly discontinuing an action or wholly 
withdrawing his Statement of Defence against another party 
shall pay the costs of the other party to date, including 
the costs of any cross-claim or third party claim, unless 
otherwise ordered by the court, or the parties otherwise 
consent. 
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Effect of Discontinuance on Counterclaim 

Where an action is discontinued against a defendant 
who has counterclaimed, he may, within 30 days thereafter, 
deliver a Notice of Election (Form 25C) to proceed with his 
counterclaim. In default of such election, the counterclaim 
shall be deemed to be discontinued without costs. 


Effect of Discontinuance on any Cross-Claim or 
Third Party Claim 

Where an action is discontinued against a defendant 
who has commenced a cross-claim or third party claim, 
the cross-claim or third party claim shall be deemed to be 
dismissed with costs payable by the plaintiff, unless the 
court otherwise orders. 


Effect on Subsequent Action 

(1) The discontinuance of an action in whole or in 
part shall not be a defence to a subsequent action, unless 
otherwise provided by the order giving leave to discontinue 
or by the consent filed. 


(2) Where a subsequent action in respect of the same 
subject matter is brought before payment of the costs of 
a discontinued action, the court may order a stay of the 
subsequent action until those costs have been paid. 


Application to Counterclaim, Cross-Claim and 
Third Party Claim 

Subject to the provisions of Rules 28, 29 and 30, this 
rule shall apply, with any necessary modification, to a 
counterclaim, a cross-claim or a third party claim. 
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RULE 26 DISMISSAL OF ACTION 
FOR WANT OF PROSECUTION 


Where Available 
Any defendant who is not himself in default under these 
rules, or under any order of the court, may apply to have an 


action dismissed for want of prosecution where the plaintiff 
has failed, 


(a) toserve his Statement of Claim on all the defen- 
dants within the time limited for so doing; 


(b) to note in default any defendant for failure 
to deliver his Statement of Defence, within 
30 days after such default; 


(c) to set the action down for trial within six 
months after the close of pleadings; or 


(d) to apply to the court for leave to restore to a 
list for trial any action which has been struck 
off a list for trial, within 30 days thereafter. 


Effect of Dismissal on Counterclaim 

The dismissal of an action for want of prosecution shall 
be without prejudice to the right of the defendant to proceed 
with his counterclaim, unless the court otherwise orders. 


Effect of Dismissal on Cross-Claim or Third Party Claim 

Where an action is dismissed for want of prosecution, 
any cross-claim or third party claim shall be deemed to be 
dismissed, with costs payable by the plaintiff, unless the 
court otherwise orders. 


Effect on Subsequent Action 

(1) The dismissal of an action for want of prosecution 
shall not be a defence to a subsequent action unless otherwise 
provided in the order dismissing the action. 


(2) Where a subsequent action in respect of the same 
subject matter is brought before payment of the costs of an 
action dismissed for want of prosecution, the court may order 
a stay of the subsequent action until those costs have been paid. 
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Failure to Set Action Down for Trial Within One Year 

(1) Every registrar shall maintain a list of all actions 
in which, after the coming into force of these rules, a State- 
ment of Defence is filed in his office. An action shall only 
be removed from that list when the action has been set down 
for trial or terminated. 


(2) When an action has been on the list for one year, 
the registrar shall mail to the solicitors of record, or, where 
there is no solicitor of record, to the party, a Notice of 
Status Hearing (Form 26A) at least 60 days before the date 
fixed for the hearing. 


(3) Unless the action has been set down for trial or 
terminated before the date fixed for the hearing, the solici- 
tors of record shall attend and the parties may attend on the 
hearing. Where a party represented by a solicitor does not 
attend, the solicitor shall, on the hearing, file proof that a 
copy of the notice was served on his client. 


(4) On the status hearing, the judge shall order the 
action to be set down for trial within a time limit specified 
in the order, or he may adjourn the hearing to a fixed date 
or make such other order as may seem just. 


(5) Unless the action is set down for trial within the 
time limit so ordered, or it is terminated in the meantime, 
the registrar shall dismiss the action for want of prosecution. 


Application to Counterclaim, Cross-Claim and 
Third Party Claim 

Subject to the provisions of Rules 28, 29 and 30, this 
rule shall apply, with any necessary modification, to a counter- 
claim, a cross-claim or a third party claim. 
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RULE 27 PLEADINGS 


Pleadings Required or Permitted 

(1) In an action, pleadings shall consist of the State- 
ment of Claim and a Statement of Defence and may include 
a Reply (Form 274A). 


(2) In a counterclaim, pleadings shall consist of the 
Counterclaim (Form 27B), and a Defence to Counterclaim 
(Form 27C) and may include a Reply to Defence to Counter- 
claim (Form 27D). 


(3) In a cross-claim, pleadings shall consist of the 
Cross-Claim (Form 27E) and a Defence to Cross-Claim 
(Form 27F) and may include a Reply to Defence to Cross- 
Claim (Form 27G). 


(4) In a third party claim, pleadings shall consist of 
the Third Party Claim (Form 27H) and a Third Party Defence 
(Form 27I) and may include a Reply to Third Party Defence 
(Form 273). 


(S) No reply which merely amounts to a joinder of 
issue shall be delivered. If a reply is not delivered within the 
time limited for the delivery thereof, there shall be an implied 
joinder of issue which shall operate as a denial of every 
material allegation of fact made in the previous pleading of 
the opposite party. 


(6) No pleading subsequent to a reply shall be delivered 
without the consent in writing of the opposite party or by 
leave of the court. 


Additional Requirements 

Pleadings shall be divided into paragraphs numbered 
consecutively, and each allegation so far as is practicable 
shall be contained in a separate paragraph. 
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Service of Pleadings 
(1) Who is to be Served 
Every pleading shall be served on the opposite 
party and upon every other person who is, at the time of 
such service, a party to the action or to any counterclaim, 
cross-claim or third party claim in the action. 


(2) Service on Added Parties 

Where a person is added as a party to an action 
by an order of the court, or is made a party to a counterclaim 
or toa third party claim in the action, it shall be the responsi- 
bility of the party adding him to serve upon the added party 
a copy of all the pleadings previously delivered in the action 
or in any counterclaim, cross-claim or third party claim in the 
action. 


(3) Where Personal Service Not Required 
Where a pleading is an originating process and 
is required to be served on a party, other than an opposite 
party, personal service is not required. 


Time for Delivery of Pleadings 
(1) The time for delivery of a Statement of Claim is 
prescribed by Rule 16.07. 


(2) The time for delivery of a Statement of Defence 
is prescribed by Rule 20.01. 


(3) A Reply shall be delivered within 10 days after 
service of the Statement of Defence. 


(4) The time for delivery of pleadings in a counter- 
claim is prescribed by Rule 28. 


(5) The time for delivery of pleadings in a cross-claim 
is prescribed by Rule 29. 


(6) The time for delivery of pleadings in a third party 
claim is prescribed in Rule 30. 
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Close of Pleadings 

Pleadings are deemed to be closed upon the noting of 
the defendant in default, or upon the delivery of the Reply 
or when the time for delivery thereof has expired. 


Rules of Pleading - Applicable to All Pleadings . 
(1) Material Facts 
Every pleading shall contain a concise state- 
ment of the material facts on which the party pleading relies 
for his claim or defence, but not the evidence by which those 
facts are to be proved. 


(2) Pleading Law 
A party may raise any point of law in his 
pleading. Conclusions of law may be pleaded provided that 
the material facts supporting such conclusions are pleaded. 


(3) Facts Presumed unless Denied 
Unless the opposite party has specifically 
denied it in his pleading, a party need not plead any fact 
which is presumed by law to be true or where the burden of 
disproving it lies on the opposite party. 


(4) Condition Precedent 
Unless the opposite party has specifically 
denied it in his pleading, a party need not plead the per- 
formance or occurrence of a condition precedent to the 
assertion of his claim or defence. 


(5) Inconsistent Pleading 


(a) A party may plead inconsistent allegations, 
provided the pleading makes it clear that such 
allegations are being pleaded in the alternative. 


(b) No allegation in a Reply shall be inconsistent 
with an allegation made in the Statement of 
Claim or raise a new claim. Such an allegation 
may only be pleaded by way of amendment 
to the Statement of Claim. 


= 8H: 


PLEADINGS RULE 27 


(6) Notice 
Where notice to any person is alleged, it is 
sufficient to allege such notice as a fact unless the form or 
precise terms of the notice is or are material. 


(7) Contract or Agreement 
Where it is material to allege that a contract 
or agreement is to be implied from a series of letters or con- 
versations or from any other circumstances, it is sufficient to 
allege the contract or agreement as a fact. 


(8) Documents or Conversations 

The effect of any document or the purport 
of any conversation, if material, shall be pleaded as briefly 
as possible, but the precise words of the document or conver- 
sation shall not be pleaded unless those words are themselves 
material. Where a document is the basis of a claim or defence, 
a copy of such document or the material parts thereof may 
be attached as a schedule to the pleading. 


(9) Nature of Act or Condition of Mind 
Where fraud, misrepresentation or breach of 
trust is alleged, the pleading shall contain full particulars 
thereof; but malice, intent or knowledge may be alleged as 
a fact without pleading the circumstances from which the 
same is to be inferred. 


(10) Claim for Relief 

Where a pleading contains a claim for relief, 
the nature of the relief claimed shall be specified and, when 
damages are claimed, the amount shall be stated. Particulars 
of special damages need only be pleaded to the extent that 
they are known at the date of the pleading, but further 
particulars shall be delivered forthwith after they become 
available and, in any event, not less than 10 days before 
trial. 
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(11) Subsequent Facts 

A party may plead any fact that has occurred 
since the commencement of the action and, where any such 
fact occurs after the delivery of his pleading, he may apply 
to the court for leave to deliver an amended pleading. Such 
leave may be granted upon such terms as may seem just 
where the amendment will permit the convenient administra- 
tion of justice, notwithstanding that any such fact may give 
rise to a new claim or defence. 


Rules of Pleading - Applicable to Defence and Reply 
(1) Admissions and Denials 

A party, in his defence or reply, shall specifi- 
cally admit every allegation of fact in the pleading of the 
opposite party which is not disputed by him and, subject to 
paragraph (5), all allegations of fact which are not denied 
either generally or specifically shall be deemed to be admitted 
unless the party pleading to any such allegation alleges that 
he has no knowledge in respect thereof. 


(2) Different Version of Facts 
Where it is intended to prove a different 
version of the facts than that pleaded by the opposite party, 
a mere denial of the version so pleaded is not sufficient, but 
a party, in his defence or reply, shall plead his own version 
of the facts. 


(3) Affirmative Defences 
A party, in his defence or reply, shall plead 
any matter upon which he intends to rely to defeat the claim 
or defence of the opposite party and which, if not specifi- 
cally pleaded, might take the opposite party by surprise or 
raise an issue which has not been raised in any previous 
pleading. 
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(4) Effect of Denial of Contract 
Where a contract or agreement is alleged in 
any pleading, a bare denial of the same by the opposite party 
shall be construed only as a denial of the making of the 
contract or agreement alleged, or of the facts from which 
the same may be implied by law, and not as a denial of the 
legality or sufficiency in law of the contract or agreement. 


(5) Damages 
In an action for damages, the amount thereof 
shall be deemed to be in issue, unless specifically admitted. 


Particulars 

(1) Where a party demands better particulars of any 
allegation in the pleading of the opposite party, and the 
opposite party fails to supply them within 5 days, the court 
may, upon such terms as may seem just, order such particulars 
to be delivered within a specified time. 


(2) Particulars, for the purpose of pleading, may be 
ordered when the pleading in question is so vague or ambi- 
guous that the opposite party cannot reasonably be required 
to frame a responsive pleading thereto. 


(3) Particulars, for the purpose of trial, may be ordered 
after the close of pleadings where such particulars appear 
necessary to define the issues for trial or to avoid surprise 
at trial. 


Striking Out a Pleading or Other Document 

The court may strike out or expunge any pleading, or 
other document, or any part thereof, at any time, with or 
without leave to amend, and upon such terms as may seem 
just, on the ground that such pleading or other document, 


(a) may prejudice, embarrass or delay the fair 
trial of the action; 


(b) is scandalous, frivolous or vexatious; or 


(c) is an abuse of the process of the court. 
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27.10 Amendment of Pleadings 
(1) General Power of Court 
The court may at any stage of an action grant 
leave to amend any pleading and such leave shall be given, 
on such terms as may seem just, unless prejudice will result 
' which cannot be compensated for by costs or an adjourn- 
ment. 


(2) When Amendments May be Made 
A party may amend any pleading filed by him, 


(a) once, without leave, at any time prior to the 
close of pleadings, provided that the amend- 
ment does not include or require the addition, 
deletion or substitution of a party or parties 
to the action; 


(b) at any time, with the written consent of all 
parties or leave of the court. 


(3) When Amendments May be Disallowed 
Where a party has amended a pleading without 
the consent of all parties or leave of the court, any other 
party may, within 10 days after service on him of the amended 
pleading, apply to the court to disallow the amendment or 
for the imposition of terms. 


(4) How Amendments Made 


(a) An amendment to any pleading shall be made 
on the face of the copy filed in the court 
office unless the amendment is so extensive 
as to make the amended pleading difficult or 
inconvenient to read, in which case a fresh 
copy of the original pleading as amended and 
bearing the date of the original pleading, 
shall be filed. 
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(b) In either case, the amendment shall be under- 


(c) 


lined so as to distinguish the amended wording 
from the original and the amended pleading 
shall be endorsed by the registrar with the 
date upon which, and the authority by which, 
the amendment was made; 


Where any pleading is amended on more than 
one occasion, each subsequent amendment 
shall be underlined with an additional line for 
each such occasion. 


(5) Service of Amended Pleading 


(a) 


(b) 


(c) 


Unless otherwise ordered, a copy of the 
amended pleading shall be served forthwith 
upon all of the parties to the action; 


Where the amended pleading is an originating 
process, personal service is not required unless 
the party to be served has not been served with 
the original pleading, or has failed to respond 
thereto, in which case personal service is re- 
quired whether or not he has been noted in 
default. 


Proof of service of an amended pleading shall 
be filed forthwith after the service thereof. 


(6) Pleading to an Amended Pleading 


(a) 


Unless otherwise ordered, a party shall plead 
to an amended pleading within the time 
remaining for pleading to the original, or 
within 10 days after delivery of the amended 
pleading, whichever is the longer period. 
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(b) Where a party has pleaded to a pleading which 
is subsequently amended, he shall be deemed 
to rely on his original pleading in answer to 
such amendment unless he pleads to the 
amended pleading within the time limited for 
so doing. 


(7) Amendment at Trial 
Where a pleading is amended at the trial, and 
the amendment is made on the face of the record, an order 
need not be taken out and the pleading as amended need not 
be filed or served unless otherwise ordered. 


(8) Amendment After Limitation Period 
Notwithstanding that a relevant limitation 
period has expired since the commencement of the action, 
the court may allow an amendment, 


(a) asserting a new claim; or 
(b) adding or substituting a new party ; 


provided the claim asserted by the amendment, or by or 
against the new party, arose out of the same transaction or 
occurrence as the original claim and the court is satisfied 
that no party will suffer actual prejudice as a result of the 
amendment. 
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Where Available 

(1) A defendant may assert, by way of counterclaim 
in the action, any right or claim which he may have against 
the plaintiff. 


(2) Where a defendant counterclaims against a plaintiff, 
he may join as an added defendant by counterclaim any other 
person, whether a party to the action or not, who is a neces- 
sary or proper party to the counterclaim. 


Statement of Defence and Counterclaim 

(1) A defendant shall plead his defence and counter- 
claim in one document to be called a Statement of Defence 
and Counterclaim. 


(2) Where there is an added defendant by counterclaim, 
the Statement of Defence and Counterclaim shall contain a 
second style of cause showing who is plaintiff by counter- 
claim and who are the defendants by counterclaim. 


Time for Delivery of Statement of Defence and Counterclaim 

(1) Where a counterclaim is against the plaintiff only, 
the Statement of Defence and Counterclaim shall be delivered 
within the time limited for the delivery of the Statement of 
Defence in the main action. 


(2) Where a counterclaim is against the plaintiff and an 
added defendant by counterclaim, the Statement of Defence 
and Counterclaim shall be issued within the time limited for 
delivery of the Statement of Defence in the main action, 
and shall be served, 


(a) on the plaintiff, within the time limited for 
delivery of the Statement of Defence in the 
main action; and 
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(b) on the added defendant by counterclaim, 
together with a copy of the Statement of 
Claim in the main action, within 30 days 
thereafter. 


(3) Personal service of a Statement of Defence and 
Counterclaim is not required on the plaintiff or on an added 
defendant by counterclaim who is a defendant to the main 
action unless such defendant has failed to deliver a Notice 
of Intent to Defend or a Statement of Defence in the main 
action, in which case personal service is required, whether 
or not he has been noted in default in the main action. 


Time for Delivery of Defence to Counterclaim 

(1) The plaintiff shall deliver his Defence to Counter- 
claim within the time limited for the delivery of a Reply, if 
any, in the main action, and where such a Reply is delivered, 
his Defence to Counterclaim shall be joined thereto. 


(2) An added defendant by counterclaim shall deliver 
his Defence to Counterclaim within 20 days after service of 
the Statement of Defence and Counterclaim. 


Effect of Default of Defence to Counterclaim 

Where a defendant by counterclaim has been noted 
in default in respect of the counterciaim, the plaintiff by 
counterclaim may only obtain judgment against him upon 
motion to a judge. 


Time for Delivery of Reply to Defence to Counterclaim 

A Reply to Defence to Counterclaim, if any, shall be 
delivered within 10 days after delivery of the Defence to 
Counterclaim. 


Discovery in Respect of Counterclaim 
The parties to a counterclaim who are adverse in interest 
are entitled to discovery, each from the other. 
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Trial of Counterclaim 
A counterclaim shall be tried at the trial of the main 
action, unless otherwise ordered. 


Disposition of Counterclaim 

(1) Where it appears that a counterclaim may unduly 
complicate or delay the trial of the main action, or cause 
undue prejudice to any party, the court may order separate 
trials or strike out the counterclaim without prejudice to the 
right of the defendant to assert any such claim in a separate 
action. 


(2) Where a defendant does not. dispute the claim of 
the plaintiff in the main action, but sets up a counterclaim, 
the court may stay the main action until the counterclaim is 
disposed of. 


(3) Where the plaintiff does not dispute the counter- 
claim of a defendant, the court may stay the counterclaim 
until the claim is disposed of. 


(4) Where both the plaintiff in the main action and the 
plaintiff by counterclaim succeed, either in whole or in part, 
and there is a balance in favour of one of them, the court 
may in a proper case give judgment for the balance. 


Application to Counterclaim, Cross-Claim 
and Third Party Claim 

The provisions of this rule shall apply, with any necessary 
modification, to the assertion of a counterclaim by an added 
defendant by counterclaim, a defendant to a cross-claim ora 
third party. 
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Where Available 
A defendant may cross-claim against a co-defendant 
whom he claims, 


(a) is, or may be, liable to him for all, or any 
part of the claim of the plaintiff; or 


(b) is, or may be, liable to him for any other 
relief relating to, or connected with, the 
subject matter of the main action. 


Statement of Defence and Cross-Claim 

A defendant shall plead his defence and cross-claim 
in one document to be called a Statement of Defence and 
Cross-Claim. 


Time for Delivery of Statement of Defence and Cross-Claim 

(1) A Statement of Defence and Cross-Claim shall be 
delivered within the time limited for delivery of the State- 
ment of Defence in the main action. 


(2) Personal service of a Statement of Defence and 
Cross-Claim is not required on a defendant against whom 
a cross-claim is made unless he has failed to deliver a Notice 
of Intent to Defend or a Statement of Defence in the main 
action, in which case personal service is required, whether 
or not he has been noted in default in the main action. 


Time for Delivery of Defence to Cross-Claim 

A Defence to Cross-Claim shall be delivered within 20 
days after the delivery of the Statement of Defence and 
Cross-Claim. 
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Effect of Default of Defence to Cross-Claim 

Where a defendant against whom a cross-claim is made 
has been noted in default in respect of the cross-claim, the 
defendant making the cross-claim may only obtain judgment 
against him at the trial of the main action or upon motion 
to a judge. 


Time for Delivery of Reply to Defence to Cross-Claim 

A Reply to Defence to Cross-Claim, if any, shall be 
delivered within 10 days after delivery of the Defence to 
Cross-Claim. 


Discovery in Respect of Cross-Claim 
The parties to a cross-claim who are adverse in interest 
are entitled to discovery, each from the other. 


Trial of Cross-Claim 
The cross-claim shall be tried at the trial of the main 
action, unless otherwise ordered. 


Prejudice or Delay to Plaintiff 

The plaintiff is not to be prejudiced or unnecessarily 
delayed by reason of a cross-claim, and he may apply to the 
court to impose such terms as may be necessary to prevent 
such prejudice or delay where that may be done without 
injustice to the parties to the cross-claim. 


Application to Counterclaim and Third Party Claim 

The provisions of this rule shall apply, with any neces- 
sary modification, to the assertion of a cross-claim by one 
defendant to a counterclaim against another defendant to 
the same counterclaim, or by one third party against another 
third party to the same third party claim. 
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RULE 30 THIRD PARTY CLAIM 


30.01 Where Available 
A defendant may commence a Third Party Claim against 
any person who is not a party to the action, whom he claims, 


(a) is, or may be, liable to him for all or part of 
the claim of the plaintiff; 


(b) is, or may be, liable to him for any other 
relief relating to, or connected with, the 
subject matter of the main action; or 


(c) should be bound by the determination of 
some issue arising between the plaintiff and 
the defendant. 


30.02 Time for Delivery of Third Party Claim 
(1) A Third Party Claim may be issued without leave 
within 10 days after the time limited for delivery of the 
Statement of Defence in the main action, or subsequently 
with leave, and such leave shall be granted unless the plaintiff 
would be prejudiced thereby. 


(2) A Third Party Claim shall be served, together with 
a copy of the Statement of Claim and the Statement of De- 
fence in the main action, on the third party, in the manner 
prescribed for the service of originating process, within 30 days. 


(3) A Third Party Claim shall also be served on the 
plaintiff in the main action within the time limited for the 
service thereof on the third party, but personal service thereof 
is not required. 


30.03 Third Party Defence 
(1) Ina Third Party Defence, a third party may dispute 
the liability of the defendant to the plaintiff or his own 
liability to the defendant, or both. 


(2) Where a Third Party Defence does not dispute the 
liability of the defendant to the plaintiff, the third party shall 
be deemed to admit the validity of any judgment against the 
defendant obtained by the plaintiff, except a judgment ob- 
tained on consent or by default. 


oo. 


THIRD PARTY CLAIM RULE 30 


30.04 Time for Delivery of Third Party Defence 
A Third Party Defence shall be delivered within 20 days 
after service of the Third Party Claim. 


30.05 Effect of Third Party Defence 
Where a third party has delivered a Third Party Defence, 


(a) he shall be served with all subsequent pleadings 
and proceedings in the main action; 


(b) the parties to any third party claims who are 
adverse in interest are entitled to discovery, 
each from the other; 


(c) where the Third Party Defence disputes the 
liability of the defendant to the plaintiff, 
the third party and the plaintiff are entitled 
to discovery, each from the other; and 


(d) where the defendant making the third party 
claim has also made a cross-claim against 
his co-defendant, that co-defendant and the 
third party, if adverse in interest, are entitled 
to discovery, each from the other. 


30.06 Effect of Default of Third Party 
Where a third party has been noted in default, the de- 
fendant may only obtain judgment against him at the trial 
of the main action or upon motion to a judge. 


30.07 Reply to Third Party Defence 
A Reply to a Third Party Defence may be delivered by 
the defendant making the third party claim and, where a 
Third Party Defence disputes the liability of the defendant 
to the plaintiff, by the plaintiff. 


30.08 Time for Delivery of Reply to Third Party Defence 
A Reply to a Third Party Defence, if any, shall be 
delivered within 10 days after delivery of the Third Party 
Defence. 
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Trial of Third Party Claim 

(1) After the close of pleadings in the third party 
claim, it shall be set down for trial as an action as provided 
in Rule 47 without undue delay and, notwithstanding Rule 
47.07, it shall be placed on the list for trial next following 
the main action. — 


(2) The Third Party Claim shall be tried at, or imme- 
diately after the trial of the main action, unless otherwise 
ordered. 


(3) A third party who has delivered a Third Party 
Defence disputing the liability of the defendant to the 
plaintiff, shall be at liberty to appear at the trial of the 
main action and take part therein in such manner and to 
such extent as the trial judge may direct, and the third 
party shall be bound by any judgment or decision in the 
main action. 


Appeal from Judgment or Order in the Main Action 

A third party who has delivered a Third Party Defence 
disputing the liability of the defendant to the plaintiff shall 
have the same right to appeal from any judgment or order 
in the main action as if he were a defendant, and shall be 
entitled to notice of any appeal therefrom. 


Prejudice or Delay to Plaintiff 

The plaintiff is not to be prejudiced or unnecessarily 
delayed by reason of a third party claim, and he may apply 
to the court to impose such terms as may be necessary to 
prevent such prejudice or delay where that may be done 
without injustice to the defendant or the third party. 


Third Party Directions 

Any party affected by a third party claim may apply 
to the court for directions where necessary in respect of 
any matter of procedure not otherwise provided for in these 
rules. 
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Claims by Third and Subsequent Parties 

(1) A third party may assert against any person, 
whether or not he is already a party to the main action 
or to the third party claim, any claim which is properly 
the subject matter of a third party claim under this rule, 
by commencing a fourth party claim and the provisions of 
this rule shall apply to any such claim with any necessary 
modification. 


(2) Personal service of a Fourth Party Claim is not 
required on a fourth party who is a party to the main action 
or to the Third Party Claim unless he has failed to deliver 
a Notice of Intent to Defend or a Statement of Defence in 
the main action or a Third Party Defence to the Third Party 
Claim, as the case may be, in which case personal service 
is required, whether or not he has been noted in default in 
the main action or in the Third Party Claim, as the case 
may be. 


(3) A fourth party, or any subsequent party, may 
assert any such claim in a like manner and the provisions of 
this rule shall apply thereto with any necessary modification. 


Application to Counterclaim and Cross-Claim 

The provisions of this rule shall apply, with any neces- 
sary modification, to the assertion of a third party claim by 
a defendant to a counterclaim, or by a defendant to a cross- 
claim. 
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RULE 31 DISCOVERY OF DOCUMENTS 


Definitions 
In this rule, 


document includes any recording of sound, film, photograph, 
chart, graph, map, plan, survey, any book of account 
and any intormation recorded or stored by means of 
any device; 


subsidiary corporation means a body corporate that is con- 
trolled directly or indirectly by one or more bodies 
corporate; 


affiliated corporation means one of two bodies corporate 
where one of them is the subsidiary of the other or both 
are subsidiaries of the same corporate body or each of 
them is controlled by the same person or persons. 


Scope of Documentary Discovery 
(1) Disclosure 
Every document relating to any matter in 
issue in an action which is or has been in the possession, 
custody or control of any party to the action shall be dis- 
closed, as provided in this rule, whether or not privilege is 
claimed in respect of that document. 


(2) Production for Inspection 
Every document relating to any matter in 
issue in an action in the possession, custody or control of 
any party to the action, shall be produced for inspection if 
requested, as provided in this rule, unless privilege is claimed 
in respect of that document. 
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(3) Insurance Policy 

A party shall disclose and produce for inspec- 
tion any insurance policy under which any insurer may be 
liable to satisfy any part or all of any judgment which may be 
obtained in the action, or to indemnify or reimburse any party 
for any monies paid by him in satisfaction of the judgment, 
but no information concerning any such insurance policy 
shall be admissible in evidence at the trial unless it is relevant 
to an issue in the action. 


Affidavit of Documents 

(1) Unless dispensed with on consent, a party to an 
action shall, within 10 days after the close of pleadings, de- 
liver to every other party an Affidavit of Documents (Form 
31A) disclosing all documents which are or have been in his 
possession, custody or control relating to any matter in issue 
in the action. 


(2) The affidavit shall be made by the party or, in the 
case of a corporation, by an officer, director or employee 
thereof. 


(3) The affidavit shall contain, 


(a) alist and description of all documents relating 
to any matter in issue in the action which are 
in the possession, custody or control of the 
party and for which he claims no privilege ; 


(b) alist and description of all documents relating 
to any matter in issue in the action which are 
in the possession, custody or control of the 
party and for which he claims privilege and 
the grounds for any such claim ; 


31.04 


oy Na Be 


DISCOVERY OF DOCUMENTS RULE 31 


(c) alist and description of all documents relating 
to any matter in issue in the action which the 
party has had in his possession, custody or 
control, which he cannot now produce because 
they are no longer in his possession, custody 
or control, and he shall account for when and 
how he lost possession, custody or control of 
them and their present whereabouts, so far as 
he can say, either from his own knowledge or 
from his information or belief; 


(d) astatement by the deponent that the party has 
not, and has never had, any other documents 
relating to any matter in issue in the action in 
his possession, custody or control so far as the 
deponent knows or believes. 


(4) The affidavit shall be endorsed by the solicitor for 
the party delivering the affidavit with a certificate that he has 
explained to the deponent the necessity of making a full and 
fair disclosure of all relevant documents and that he has no 
knowledge of any document not disclosed in the affidavit 
which should have been disclosed. 


Inspection of Documents 

(1) A party is entitled, at any time, to inspect any 
document referred to in the originating process, the pleadings, 
or any affidavit filed by any other party, which are in his 
possession, custody or control, by serving on such party a 
Request to Inspect Documents (Form 31B). 


- (2) A Request to Inspect Documents may also be used 
to obtain the inspection of any document listed in the Affidavit 
of Documents of any party as being in his possession, custody 
or control and which is not privileged. 
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(3) A party upon whom a Request to Inspect Docu- 
ments is served shall forthwith serve on the party making 
such request, a notice stating a time between 9:30 a.m. and 
4:30 p.m. and a date within 5 days from the service of the 
Request to Inspect Documents on which the documents 
may be inspected at the office of his solicitor, or some other 
convenient place, and shall at the time and place so named 
make the documents available for inspection. 


(4) The court may at any time order production for 
inspection of documents generally or of any particular docu- 
ment in the possession, custody or control of any party for 
which no privilege is claimed. Where privilege is claimed for 
any document, the court may inspect the document to deter- 
mine the validity of such claim. 


(5) Where a document is produced for inspection, the 
party inspecting the document is entitled to make a copy 
thereof at his own expense unless the person having posses- 
sion, custody or control of the document agrees to make a 
copy for the party inspecting the document, if it can be 
reproduced, in which case he shall be reimbursed for the 
cost of so doing. 


(6) Where a document may only become relevant 
after the determination of one or more of the issues in the 
action and the production of any such document for inspec- 
tion prior to that determination would result in a serious 
prejudice to any party, he may apply to the court for leave 
to withhold the production thereof until after any such 
issue has been determined. 


Effect of Disclosure or Production for Inspection 

(1) The disclosure or the production of a document 
for inspection shall not be taken as an admission of the 
relevance or admissibility of the document. 


(2) Any document listed in his Affidavit of Documents 
or produced for inspection by a party shall, without notice, 
summons or order, be taken by him to his examination for 
discovery and to the trial of the action, unless the parties 
otherwise agree. 
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31.06 Where Affidavit Incomplete or Privilege Improperly Claimed 
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Where it is made to appear that any document in the 
possession, custody or control of a party may have been 
omitted from his Affidavit of Documents, or that a claim 
of privilege may have been improperly made therein, the 
court may, 


(a) order cross-examination upon the Affidavit of 
Documents; 


(b) order delivery of a further and better Affidavit 
of Documents; 


(c) order the disclosure or production for inspec- 
tion of any document, or any part of a 
document, which is not privileged; and 


(d) inspect any document for the purpose of 
determining validity of any claim of privilege. 


Documents or Errors Subsequently Discovered 

Where any document relating to a matter in question in 
the action comes into the possession, custody or control of 
any party after delivering his Affidavit of Documents, or he 
subsequently discovers that the affidavit is inaccurate or in- 
complete, he shall deliver forthwith a supplementary affidavit 
specifying the extent to which his Affidavit of Documents re- 
quires qualification and disclosing any additional documents. 


Effect of Failure to Disclose or Produce for Inspection 

(1) Where a party fails to disclose any document in his 
Affidavit of Documents or fails to produce any document 
for inspection in compliance with this rule or any order 
made thereunder, he may not use such document at the trial, 
except by leave of the trial judge. 


(2) Where a party fails to deliver an Affidavit of Docu- 
ments or produce any document for inspection in compliance 
with this rule, or fails to comply with any order made under 
this rule, the court may, 
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(a) revoke or suspend his right, if any, to initiate 
or continue any examination for discovery; 


(b) dismiss his action, if he is a plaintiff, or strike 
out his Statement of Defence, if he is a defen- 
dant; and 


(c) impose such terms as to costs or otherwise, as 
to the court may seem just. 


Effect of Failure to Abandon Claim of Privilege 

Where a party has, at any time, claimed privilege in 
respect of any document and fails to abandon that claim by 
notice in writing and by delivering a copy of such document 
or producing it for inspection not less than 10 days before 
trial, he may not use such document at the trial, except to 
impeach the testimony of a witness or by leave of the trial 
judge. 


Notice to Admit Authenticity, Dispatch or Receipt of 
Specified Documents 

(1) Any party to an action may, at any time, require 
any other party thereto to admit the authenticity or dispatch 
or receipt of any particular document by serving upon him 
a notice to that effect. 


(2) Where practicable, a copy of any such document 
shall be served with the notice, unless it appears from the 
Affidavit of Documents, if any, of the party to be served, 
that a copy thereof is in his possession. 


(3) Unless the party upon whom such notice has been 
served, within 30 days thereafter, serves notice that he does 
not admit the authenticity or dispatch or receipt thereof, 
and that he requires it to be proved at the trial, he shall be 
deemed to admit that any such document described in the 
Affidavit of Documents, 


(a) as an original document, was printed, written, 
signed or executed as it purports to have been; 


(b) asa copy, is a true copy; 
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(c) as a copy of a letter, telegram, cablegram 
or telecommunication, the original was dis- 
patched to the addressee or received by him, 
as the case may be. 


(4) Where the authenticity or dispatch or receipt of 
any document is so admitted by any party, he may not 
thereafter put in issue the authenticity or dispatch or receipt 
of that document without leave of the court. 


Documents in the Possession of a Person Not a Party 

(1) Where a document is in the possession, custody or 
control of a person not a party to the action, any party may 
apply to the court, on notice to such person and to every 
other party, for an order for the production for inspection 
of any such document which is not privileged. 


(2) The court may order a corporate party to disclose 
all relevant documents in the possession, custody or control 
of a subsidiary or affiliated corporation, and to produce for 
inspection all such documents which are not privileged. 


(3) No order shall be made for the production for 
inspection of any such document unless the court is satisfied 
that the document is relevant to a material issue in the action 
and that it would be inequitable to require the applicant to 
proceed to trial without having discovery of that document. 


(4) Where privilege is claimed for any such document, 
or where the court is in doubt as to the relevance of, or the 
necessity for the discovery of any such document, the court 
may inspect the document. 


Any Document may be Impounded for Safe Keeping 

The court may order that any relevant document be 
deposited for safe keeping with the registrar and thereafter 
that document shall not be inspected by any person other 
than a party to the action, or his solicitor, except by leave 
of the court. 
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Definitions 
The definitions contained in Rule 31.01 also apply to 
this rule. 


Who May Examine and Be Examined 

(1) Any party to an action may examine for discovery, 
once, without leave, any other party thereto who is adverse 
in interest to him. 


(2) Where the party to be examined is a corporation, 
the examining party may examine an officer, director or 
employee thereof on behalf of the corporation; provided, 
however, that the corporation may apply to the court at any 
time prior to the examination for an order requiring the 
examining party to examine some other officer, director or 
employee thereof. Where an officer, director or employee 
of a corporation has been so examined, no other officer, 
director or employee thereof may be so examined without 
leave of the court. 


(3) Where an action is brought by or against a partner- 
ship or a sole proprietorship in the firm name, any person 
who was, or is alleged to have been, a partner or the sole 
proprietor, as the case may be, at any relevant time, may 
be examined on behalf of the partnership. 


(4) Where an action is brought by or against an un- 
incorporated association, an officer or employee may be 
examined on behalf of the association; provided, however, 
that the association may apply to the court at any time prior 
to the examination for an order requiring the examining 
party to examine some other officer or employee thereof. 
Where an officer or employee of an association has been so 
examined, no other officer or employee may be so examined 
without leave of the court. 
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(5) Where an action is brought by or against a party 
under disability, the litigation guardian or committee, as 
the case may be, may be examined in place of the person 
under disability, or, at the option of the examining party, 
the person under disability if he is competent to give evidence; 
provided, however, that where the litigation guardian or 
committee is the Official Guardian or the Public Trustee, 
he may only be examined with leave of the court. 


(6) Where an action is brought by or against an assignee, 
the assignor may be examined in addition to the assignee. 


(7) Where an action is brought by or against a trustee 
of the estate of a bankrupt, the bankrupt may be examined 
in addition to the trustee. 


(8) Where an action is brought or defended for the 
immediate benefit of a person who is not a party thereto, 
that person may be examined in addition to the party bringing 
or defending the action, as the case may be. 


When Proceedings for Examination may be Initiated 

(1) Proceedings for the examination of a plaintiff 
for discovery may only be initiated after the examining 
party has delivered his Statement of Defence and, unless 
dispensed with on consent, his Affidavit of Documents. 


(2) Proceedings for the examination of a defendant 
for discovery may only be initiated after the defendant has 
delivered his Statement of Defence and, unless dispensed 
with on consent, the examining party has delivered his 
Affidavit of Documents, or after the defendant has been 
noted in default. 
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32.04 Form of Examination for Discovery 


32.05 
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(1) Subject to paragraph (2), an examination for dis- 
covery may take the form of an oral examination or, at the 
option of the examining party, an examination by written 
questions and answers, but the examining party is not entitled 
to subject any person to both forms of examination except 
by leave of the court. 


(2) Where a person is liable to be examined by more 
than one party, the examination for discovery shall take the 
form of an oral examination, unless otherwise agreed by all 
of the parties entitled to examine such person. 


Oral Examination by More than One Party 

Where any party is liable to be orally examined for 
discovery by more than one party, there shall be but one 
examination. Any adverse party may initiate the examina- 
tion. The party who examined first may cover the common 
ground and all matters relevant to the issues between himself 
and the party being examined. Any other party may then 
cover any common ground not already covered, and all 
matters relevant to the issues between himself and the 
party being examined. 


Scope of Examination 

(1) Any person being examined for discovery shall 
answer, to the best of his knowledge, information and 
belief, any proper question as to any matter or document 
relevant to any issue in the action and no question may 
property be objected to on the ground that, 


(a) the information sought is evidence; 


(b) the information sought is the name and 
address of a potential witness, except as 
provided in paragraph (2); 


(c) the question is cross-examination; provided, 
however, that the question is relevant to an 
issue in the action and is not directed solely 
to the credibility of the witness; or 
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(d) the question is cross-examination on the 
affidavit of documents of the party being 
examined. 


(2) A party may obtain discovery of any findings, 
opinions and conclusions of an expert communicated to the 
party being examined and relevant to an issue in the action; 
provided, however, that the party being examined need not 
disclose such information nor the name and address of the 
expert where, 


(a) the only findings, opinions and conclusions 
of the expert relevant to an issue in the action 
were made or formed by him in preparation 
for contemplated or pending litigation and 
for no other purpose; and 


(b) the party being examined undertakes that he 
will not call the expert as a witness at the trial. 


(3) A party may obtain discovery of the existence and 
contents of any insurance policy under which any insurer 
may be liable to satisfy part or all of any judgment which 
may be obtained in the action or to indemnify or reimburse 
any party for any monies paid by him in satisfaction of the 
judgment, but such information shall not be admissible in 
evidence at the trial unless it is relevant to an issue in the action. 


(4) Where any information may only become relevant 
after the determination of one or more of the issues in the 
action and the disclosure of any such information prior to 
that determination would seriously prejudice any party, he 
may apply to the court for leave to withhold such informa- 
tion until after any such issue has been determined. 


Effect of Refusal to Answer 

Where any party being examined for discovery has 
refused to answer any proper question, or has refused to 
answer any question on the grounds of privilege, he may 
not introduce at the trial the information so refused on 
discovery, except by leave of the trial judge. 
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Effect of Counsel Answering 

Any question on an examination for discovery shall be 
answered by the party being examined but, where there is 
no objection, the question may be answered by counsel. 
Any such answer shall be deemed to be the answer of the 
person being examined unless, before the conclusion of his 
examination, he expressly repudiates, contradicts or qualifies 
that answer. 


Information Subsequently Obtained 

(1) Where a party subsequently obtains information by 
means of which he knows that his answer to any question on 
his examination for discovery was incorrect or incomplete 
when made, or that his answer, which was correct and com- 
plete when made, is no longer correct or complete, he shall 
forthwith furnish such information in the form of an affidavit 
to the examining party and to every other party. 


(2) Where any party has failed to comply with the pro- 
visions of paragraph (1), he may not introduce at the trial the 
information subsequently obtained, except by leave of the 
trial judge. 


Further Discovery with Leave 

(1) The court may grant leave, upon such terms as may 
seem just, to examine for discovery any person who has, or is 
likely to have, some information relevant to a material issue 
in the action, where such person, 


(a) was, at any relevant time, an employee, agent, 
partner or spouse of a party; 


(b) was, at any relevant time, an officer, director 
or auditor of a corporate party; 


(c) is, or was, at any relevant time, an officer, 
director or employee of a corporation that 
was, at such time, a subsidiary or affiliate of 
a corporate party; or 
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(d) is a potential witness, other than an expert 
retained by a party adverse in interest to the 
applicant in preparation for contemplated or 
pending litigation. 


(2) An order under paragraph (1) shall not be made 
unless the court is satisfied that the applicant has been unable 
to obtain such information from those he is entitled to 
examine for discovery, or from the person sought to be 
examined, and that it would be inequitable to require the 
applicant to proceed to trial without having the opportunity 
of examining that person. 


(3) A party who examines any person pursuant to an 
order under this sub-rule shall serve every party who attended, 
or was represented, on the examination with a copy of the 
transcript thereof free of charge and, unless otherwise ex- 
pressly ordered, the examining party shall not be entitled 
to recover from any other party his costs of such examination. 


(4) For the purpose of paragraph (2) of Rule 32.11, 
the examination of any person under this sub-rule shall not 
be treated as the examination of a party or on behalf of or in 
place of a party. 


Use of Examination for Discovery at Trial 

(1) At the trial of an action, any party may use in 
evidence, if otherwise admissible, all or any part of the 
examination for discovery of an adverse party as an admis- 
sion made by that party. 


(2) The evidence of any person examined for dis- 
covery on behalf of, or in place of, a party may be used, 
if otherwise admissible, against that party unless otherwise 
ordered by the trial judge. 


(3) Any examination for discovery may be used at 
the trial for the purpose of impeaching the testimony of the 
deponent as a witness in the same manner as any previous 
inconsistent statement made by a witness may be used. 
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(4) Where only part of an examination is introduced 
into evidence, any adverse party may request the introduction 
of any other part of the examination which qualifies or ex- 
plains the part introduced. 


(5) Where a party introduces in evidence all or any part 
of the examination of any adverse party, he may rebut that 
evidence by introducing any other admissible evidence. 


(6) The evidence of a party under disability taken on 
an examination for discovery may only be used at the trial by 
leave of the trial judge. 


(7) Where the deponent has died or is unable to attend 
at the trial or to testify because of age, infirmity, illness, or 
where for any other sufficient reason his attendance cannot 
be obtained or compelled, the trial judge may allow the exam- 
ination to be used for any purpose by any party. 


(8) An examination for discovery may be used ina sub- 
sequent action involving the same subject matter where the 
parties to the subsequent action include both the party so 
examined and the examining party or their successors in 
interest, in the same manner and to the same extent as in the 
Original action. 


33.01 


- 109 - 


DISCOVERY 
RULE 33 PROCEDURE ON ORAL EXAMINATIONS 


Place of Examination 

Where the person to be examined resides in Ontario, 
the examination shall take place in the county in which he 
resides, unless the court otherwise orders. 


33.02 Where Appointment to be Obtained 


33.03 


33.04 


Where the person to be examined resides in Ontario, 
the examining party shall obtain an appointment from an 
official examiner in the county in which the examination 
is to take place. 


How Attendance Required 

(1) Where the person to be examined is a party to 
the proceeding, a Notice of Appointment (Form 33A) shall 
be served upon him personally, unless he has a solicitor of 
record, in which case the Notice shall be served upon that 
solicitor. 


(2) Where the person to be examined is not a party, 
he shall be personally served with a Summons to Witness 
(Form 33B) instead of a Notice of Appointment and paid 
proper conduct money, unless he is to be examined on 
behalf of a corporate party and is an officer, director or 
employee thereof, in which case it shall be sufficient to 
serve a Notice of Appointment on the solicitor of record 
for the corporate party. 


(3) A Summons to Witness shall be served by leaving 
a copy thereof with the witness personally and, at the same 
time, paying or tendering to him the proper conduct money, 
and it shall not be necessary for the process server to produce 
the original or have it with him. 


Length of Notice Required 

Where the person to be examined resides in Ontario, 
he shall be given not less than 7 days notice of the time and 
place of the examination, unless the court otherwise orders. 


33.05 


33.06 


33.07 
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Notice to Other Parties 

Every other party to the proceeding shall be given the 
same notice of the time and place of the examination as that 
required to be given to the person being examined. 


Person Examined to be Sworn 

(1) The person being examined shall be sworn before 
he is examined and, where the examination is conducted in 
Ontario, the oath may be administered by any commissioner 
for taking affidavits in Ontario. 


(2) Where the person being examined does not under- 
stand the language or is deaf or mute, it shall be the responsi- 
bility of the person being examined to provide, at the expense 
of the examining party, a competent and independent inter- 
preter who, before the person to be examined is sworn, shall 
be sworn to accurately interpret the administration of the 
oath and the questions to be put to the person being examined 
and his answers thereto. 


Where Person to be Examined Resides out of Ontario 
(1) Where the person to be examined resides out of 
Ontario, the court shall determine, 


(a) the place of examination; 


(b) the person before whom the examination is 
to be conducted; and 


(c) the length of notice to be given. 


(2) Where the person to be examined is not a party, 
and resides out of Ontario, the court shall fix the amount 
of conduct money to be paid to him and, if requested, the 
court shall direct the issuance of a Letter of Request, as 
provided in Rule 53. 


(3) Where the examination is conducted out of Ontario, 
the oath may be administered by any commissioner appoin- 
ted by the court for taking evidence out of Ontario, any 
commissioner for taking affidavits in Ontario, or by any 
person authorized to take affidavits in the jurisdiction where 
the examination is conducted. 


33.08 


33.09 
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Production of Documents on Examination 

(1) The person to be examined shall bring to the 
examination and produce for inspection all documents in 
his possession, custody or control, which are not privileged, 
that he is required to produce by Rule 31.05 (2) or by the 
Notice of Appointment or the Summons to Witness served 
upon him, as the case may be. 


(2) Where it is not practicable for the person being 
examined to bring all such documents with him to the 
examination, he shall make them available for inspection 
by the examining party at some other mutually convenient 
time and place prior to the examination. 


(3) Where any person admits, upon his examination, 
that he has in his possession, custody or control any other 
document relevant to the matters in question in the pro- 
ceeding, which is not privileged, he shall produce it for 
inspection by the examining party forthwith, if he has the 
document with him; and, if not, within 2 days thereafter. 


Re-Examination 

Any person being examined or cross-examined may 
be re-examined at the conclusion of the examination or 
cross-examination, by his own counsel, or by any party 
adverse in interest to the examining party, and such re- 
examination shall be proceeded with immediately after 
the examination or cross-examination. 


Objections 

(1) Where any person being examined objects to 
answering any question put to him, the question and the 
nature of the objection and a brief statement of the reason 
therefor shall be recorded. 


(2) Subject to review on a motion to the court, an 
Official Examiner may make rulings in respect of the con- 
duct of an examination; but, a ruling as to the propriety 
of any question, to which objection has been taken, may 
only be obtained by applying to the court. 


33.11 
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(3) Any question objected to may, on consent, be 
answered subject to the objection, in which case a ruling shall 
be obtained from the court before such evidence is used at a 


trial or hearing. 


Protective Order 

(1) Any examination may be adjourned by the person 
being examined or by any party present or represented on the 
examination for the purpose of applying to the court for 
directions as to the continuation of it, or for an order termi- 


(a) 


(b) 


(c) 


(d) 


(e) 


' nating the examination or limiting the scope thereof where, 


the right to examine is being abused by an 
excess of improper questions or interfered 
with by an excess of improper interruptions 
or objections; 


the examination is being conducted in bad 
faith, or in an unreasonable manner so as to 
annoy, embarrass or oppress the person being 
examined ; 


the examination is excessive in length having 
regard to the nature of the proceeding; 


many of the answers to the questions are 
evasive, unresponsive or unduly prolix; or 


there has been a neglect or improper refusal 
to produce any relevant document in the 
possession, custody or control of the person 
being examined, which is not privileged, that 
he was required to produce by these rules or 
by the Notice of Appointment or the Sum- 
mons to Witness served upon him, as the case 
may be. 
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(2) On any such motion, the court may order the 
person whose improper conduct necessitated the motion or 
the person who improperly brought the motion, as the case 
may be, to personally pay forthwith the costs of the motion, 
any costs thrown away and the costs of any continuation of 
the examination, and fix those costs, or make such other 
order as may seem just. 


33.12 Penalty for Refusal or Neglect 
Where any person refuses or neglects to attend at the 
time and place appointed for his examination or refuses to 
be sworn, or to answer any proper question, or to produce 
any document which he is bound to produce, or to comply 
with any protective order, the court may, 


(a) where any objection is held to be improper, 
order the person being examined to re-attend 
at his own expense and answer that question 
and any proper questions arising from his 
answer thereto; 


(b) if he is a party, or an officer, director or 
employee of a corporate party, dismiss the 
proceeding or strike out the Statement of 
Defence, as the case may be; 


(c) strike out his evidence, or any part thereof, 
including any affidavit made by him; and 


(d) make such other order as may seem just. 


33.13 Examination to be Recorded 
On evety examination, the Official Examiner, or his 
designee, shall record the entire examination in question 
and answer form, unless the court otherwise orders, or the 
parties otherwise agree. 
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33.14 Typewritten Transcript 


33.15 


(1) Where requested to do so by any party to the pro- 
ceeding, the Official Examiner, or his designee, shall forthwith 
prepare a typewritten transcript of the examination. © 


(2) The transcript shall be certified as correct by the 
Official Examiner, or by the person recording the examina- 
tion, but need not be read to or signed by the person being 
examined. 


(3) A copy of the transcript so certified shall be receiv- 
able in evidence, if otherwise admissible, without proof of the 
signature of the Official Examiner or of the person recording 
the examination. 


(4) Forthwith after the transcript is prepared, the 
Official Examiner shall send one copy thereof to each party 
to the proceeding who has ordered a transcript and, if re- 
quested, provide an additional copy for the use of the court. 


When Transcript to be Filed 

(1) A copy of the transcript for the use of the court 
need only be filed at the trial or hearing of the proceeding 
and then only where reference is made thereto by any party 
to the proceeding; provided, however, that where it is inten- 
ded to make reference thereto on the hearing of any motion 
or application, a copy of the transcript for the use of the 
court shall be filed in the Court Office at the place where 
the motion or application is to be heard, not later than 4 p.m. 
on the day preceding the hearing thereof. 


(2) The transcript of an examination shall not be 
given to, or read by, the trial judge until reference thereto 
is made by any party at the trial. 


33.16 
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Examinations on Consent 

(1) Notwithstanding the foregoing provisions of this 
rule, the person being examined and all parties to the pro- 
ceeding entitled to notice of the examination may consent 
to the time and place of the examination, and to dispense 
with notice thereof, or they may consent to the length and 
form of notice to be given. 


(2) All of the applicable provisions of this rule shall 
apply to any such examination, except to the extent that 
they have been waived by any such consent. 


Application of the Rule 

Subject to the provisions of any other rule, the provisions 
of this rule shall apply to the oral examination or cross- 
examination, other than in court, of any person or party 
liable to be so examined under these rules. 
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RULE 34 PROCEDURE ON WRITTEN EXAMINATIONS 


34.01 


34.02 


34.03 


34.04 


Questions 

An examination for discovery by written questions and 
answers shall be conducted by the examining party serving 
a list of the questions to be answered upon the party to be 
examined, and upon every other party. 


Answers 

Written questions shall be answered by the affidavit of 
the party being examined, and that affidavit shall be served 
on the examining party, and upon every other party within 
15 days after service of the list of questions. — 


Objections 

An objection to answering any question shall be made 
in the affidavit of the party being examined and a brief 
statement of the reason therefor shall be stated therein. 


Failure to Answer 

(1) Where, upon receipt of the answers, the party 
examining is not satisfied with the answer to any particular 
question or where the answer to some particular question 
Suggests a new line of questioning, the examining party 
may, within 10 days of the receipt of that answer, submit 
a further list of written questions which shall be answered 
within 15 days thereafter. 


(2) Where the party being examined fails to answer 
any question or where his answer to any question is insuffi- 
cient, the court may, upon such terms as may seem just, 
make an order requiring him to answer such question, or 
to make a further answer thereto, or to answer any other 
question either by affidavit or on oral examination. 


(3) Where it appears from reading all the answers to 
the written questions that they are evasive, unresponsive or 
otherwise unsatisfactory, the court may make an order requir- 
ing the party so examined to submit to oral examination 
upon such terms as to costs or otherwise as may seem just. 
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34.05 Penalty for Refusal or Neglect 
Where any person refuses or neglects to answer any 
question properly put to him on a written examination or 
to produce any document he is bound to produce, he and 
the party on whose behalf he is being examined shall be 
liable to the same penalty for such refusal or neglect as in 
the case of an oral examination. 
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RULE 35 INSPECTION AND PRESERVATION 
OF PROPERTY 


35.01 Order for Inspection 
(1) Where the inspection of any real or personal 
property appears to be necessary for the proper determina- 
tion of any issue in an action, the court may, upon the 
motion of any party, make an order for the inspection of 
any such property by any party or his duly authorized 
representative. 


(2) For the purpose of any such inspection, the court 
may, 


(a) authorize the entry upon any real property in 
the possession of any party or in the posses- 
sion of any person not a party; 


(b) permit the measuring, surveying, or photo- 
graphing of the property in question, or of 
any particular object or operation thereon; 
or 


(c) permit the taking of any samples, the making 
of any observations or the conducting of any 
tests or experiments in respect of such pro- 
perty. 


(3) The order shall specify the time, place and manner 
of making the inspection and may prescribe such other terms 
and conditions, including the payment of compensation, as 
to the court may seem just. 


(4) Where the property to be inspected is in the posses- 
sion of any person not a party, no order for inspection shall 
be made without notice to such person, unless the giving of 
such notice, or the time required to do so, might entail 
serious consequences to the party seeking the order. 


35.02 


35.03 


35.04 
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Order for Preservation 

The court may make an order for the custody, deten- 
tion or preservation of any personal property in question in 
the action or relevant to any issue in the action and, where 
any such property is of a perishable nature or likely to 
deteriorate or for any other reason ought to be sold, the 
court may order the sale thereof in such manner and upon 
such terms as to the court may seem just. 


Specific Fund 

Where the right of any party to a specific fund is in 
dispute, the court may order the fund to be paid into court 
or otherwise secured on such terms, if any, as to the court 
may seem just. 


Recovery of Personal Property Subject to Lien 

Where any party from whom the recovery of personal 
property is claimed does not dispute the title of the party 
making the claim, but seeks to retain the property as security 
for monies alleged to be owing to him, by virtue of a lien or 
otherwise, the court may order the party claiming recovery 
of the property to pay into court, or otherwise secure the 
monies alleged to be owing and such further sum, if any, for 
interest and costs as the court may direct. Upon compliance 
with the order, the property in question shall be delivered to 
the party claiming recovery thereof and the monies in court 
or the security as furnished shall abide the event of the action. 


36.01 


36.02 


36.03 


36.04 
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Definition 


For the purpose of this rule, legally qualified medical 
practitioner includes a person licensed to practise dentistry 
under The Health Disciplines Act, 1974. 


Who May be Examined 
(1) Where the physical or mental condition of any 


_ party to an action is in issue, the court may order him to 


submit to a physical or mental examination, or both. 


(2) Where the initial allegation concerning the physical 
or mental condition ofa party to an action originates in the 
pleading of an adverse party, an order under paragraph (1) 
may only be made where the court is satisfied that there is 
good reason to believe that there is real substance to the 
allegation and that the allegation is relevant to a material 
issue in the action. 


Who May Examine 

A physical or mental examination of a party ordered 
by the court under this rule shall be conducted by one or 
more legally qualified medical practitioners appointed by 
the court for that purpose. 


Order for Examination 

(1) An order for the physical or mental examination 
of a party shall only be made upon the motion of an adverse 
party and upon notice to all other parties to the action. 


(2) The order shall specify the time, place and scope 
of the examination, and shall name the medical practitioner 
or practitioners by whom it is to be made. 


(3) The expense of the examination shall be paid by 
the party obtaining the order but, unless otherwise ordered, 
such expense and the costs of the motion shall be costs to 
him in the cause. 


(4) The court may order a second examination or 
further examinations on such terms as to costs or otherwise 
as may seem just. 


36.05 
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Scope of Examination 

(1) In conducting an examination pursuant to an 
order under this rule, the examining medical practitioner 
may ask the party being examined any questions relevant 
to the purpose of the examination, and he shall answer all 
such questions. — 


(2) Where expressly authorized to do so by an order 
made under this rule, the examining medical practitioner 
may, 


(a) examine hospital records and X-rays pre- 
viously made or taken in respect of the 
party being examined; 


(b) have samples taken of blood and other body 
fluids and cause analyses thereof to be made; 
and 


(c) cause any other test recognized by medical 
science to be made including, without restrict- 
ing the generality of the foregoing, X-rays, 
electrocardiographs, electroencephalographs 
and psychological tests; provided, however, 
that no party shall be required to submit to 
any test which is unduly painful or potentially 
dangerous. 


(3) Unless otherwise ordered, the party to be examined 
shall deliver to the party obtaining the order, at least 2 days 
before the day appointed for the examination, a copy of any 
report made by any medical practitioner who has treated the 
party to be examined in respect of the mental or physical 
condition in issue, and the party obtaining the order shall 
make a copy of every such report available to the medical 
practitioner appointed to make the examination, before the 
examination begins. 


36.06 


36.07 


36.08 


36.09 
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Who May Attend on Examination 

No person other than the person being examined, the 
examining medical practitioner, his nurse or assistant and a 
medical practitioner nominated by the person being examined, 
if any, shall be present at the examination of a party made 
pursuant to an order under this rule, unless the court other- 
wise orders. 


Medical Reports 

After conducting an examination pursuant to an order 
under this rule, the examining medical practitioner shall 
prepare a written report setting out his observations, including 
the results of any tests made and his conclusions therefrom 
as well as his diagnosis and prognosis, and shall forthwith 
deliver the report to the party obtaining the order. Upon 
receipt thereof, a copy of the report shall be served by the 
party obtaining the order on every other party to the action. 


Penalty for Failure to Comply 

Where a party fails to comply with this rule or with any 
order made pursuant thereto, he shall be liable, if a plaintiff, 
to have his action dismissed or, if a defendant, to have his 
Statement of Defence struck out. 


Examination by Consent 

The provisions of this rule shall apply to any physical or 
mental examination conducted by the consent in writing of 
the parties, except to the extent that they have been waived 
by any such consent. 
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RULE 37 JURISDICTION AND PROCEDURE ON MOTIONS 


37.01 Notice of Motion 
A motion shall be made by a Notice of Motion (Form 
37A). 


37.02 Jurisdiction to Hear a Motion 
(1) In General 
A judge of the court in which a proceeding 
is pending has the jurisdiction to hear any motion in the 
proceeding and, where the proceeding is pending in the 
Supreme Court, a master, a local judge or a local master may 
hear a motion in the proceeding, if within his jurisdiction as 
defined by this rule. 


(2) Jurisdiction of a Master 


(a) A master has jurisdiction to hear any motion 
in a proceeding in the Supreme Court for 
summary judgment or for judgment on 
consent, unless one of the parties thereto is 
under disability, and any motion relating to 
the conduct of the proceeding, except a 
motion, 


(i) where the power to grant the relief 
sought is, by any statute or by these 
rules, conferred upon a judge; 


(ii) relating to the liberty of a subject; or 


(iii) by way of, or in the nature of an appeal. 


~f74- 


JURISDICTION AND PROCEDURE RULE 37 
ON MOTIONS 


(b) For the purposes of clause (a), the conduct of 
the proceeding means any step in the proceed- 
ing, including a motion for interim relief, 
pending the trial or hearing thereof, and also 
includes any step in the proceeding after the 
trial or hearing thereof relating the enforce- 
ment of a judgment granted in any such 
proceeding. 


(c) In addition to his jurisdiction in respect of a 
motion in a proceeding in the Supreme Court, 
a master may hear a motion to change the 
place of trial in a county court action, or to 
order the consolidation or trial together of 
proceedings pending in two or more county 
courts. 


(3) Jurisdiction of a Local Judge 

Except in the Judicial District of York, a local 
judge has the same jurisdiction as a judge of the Supreme 
Court to hear any motion in a proceeding in the Supreme 
Court where the proceeding was commenced in his county or 
where the solicitor of record for any party to the proceeding 
practises law in his county or where any party to the pro- 
ing resides in his county or where all the parties to the 
proceeding consent, except a motion by way of, or in the 
nature of, an appeal or a motion to vary the judgment of a 
judge of the Supreme Court. 


(4) Jurisdiction of a Local Master 

A local master has the same power and 
authority to hear any motion in a proceeding in the Supreme 
Court as a master where the proceeding was commenced in 
his county or where the solicitor of record for any party to 
the proceeding practises law in his county or where any 
party to the proceeding resides in his county or where all 
the parties to the proceeding consent. 
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37.03 Where a Motion in the Supreme Court May be Brought 
(1) Where Made Without Notice 
A motion made without notice in a proceed- 
ing in the Supreme Court may be brought in the county in 
which the proceeding was commenced or where any party 
to the proceeding resides or where the solicitor of record for 
any party to the proceeding practises law. 


(2) Where Made on Notice 
Unless the parties to the motion otherwise 
agree, a motion made on notice in a proceeding in the Su- 
preme Court shall be brought, 


(a) in the county where the solicitor of record 
for any respondent to the motion practises 
law, or, where any respondent is not repre- 
sented by a solicitor in the county where the 
respondent resides; or 


(b) where there is no respondent to the motion 
residing in Ontario or represented by a soli- 
citor of record in Ontario, in the county 
where the proceeding was commenced or 
where the solicitor of record for any party 
to the proceeding practises law. 


(3) Where Brought in the Judicial District of York 
Where a motion in a proceeding in the Supreme 
Court is properly brought in the Judicial District of York, 
it shall be made to a master, if within his jurisdiction; and, 
if not, it shall be made to a judge of the Supreme Court. 


(4) Where Brought Outside the Judicial District of York 

Where a motion in a proceeding in the Supreme 

Court is properly brought in a county other than the Judicial 

District of York, it shall be made to a local master of that 

county, if within his jurisdiction; and, if not, it may be made 

to a local judge of that county or to a judge of the Supreme 
Court sitting in that county. 
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37.04 Content of Notice 


37.05 


Every Notice of Motion shall state the relief sought, and 
shall specify with particularity any irregularity complained 
of or any objection to be relied on, as well as the grounds 
intended to be argued, including reference to any statutory 
provision or rule sought to be invoked. 


Service of Notice 
(1) Where Required 
The Notice of Motion shall be served on any 
person, including a party to the proceeding, affected by the 
order sought, unless otherwise ordered. 


(2) Where Not Required 


(a) Where the nature of the motion or the circum- 
stances of the case render service of the 
Notice of Motion impractical or unnecessary, 
or where the delay necessary to effect such 
service might entail serious consequences, 
the court may make an order without notice. 


(b) Where a case of extreme urgency exists, a 
motion may be made before the commence- 
ment of a proceeding upon the undertaking 
of the applicant to commence the proceeding 
forthwith. 


(3) Where Notice Ought to be Served 
Where it appears to the court that the Notice 
of Motion ought to be served on a person who has not been 
served, and who may be affected by the order sought, the 
court may direct that the Notice of Motion, or any order 
made on the motion, be served on that person in such manner 
as may seem just. 


(4) Time for Service 
A Notice of Motion shall be served at least 
3 days before the date upon which it is returnable. 


37.06 


37.07 


37.08 


37.09 
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Filing of Notice 

(1) Where the Notice of Motion has been served, or 
where service thereof is required, it shall be filed with proof 
of. service at least the day before the date upon which it is 
returnable. 


(2) Where service of the Notice of Motion is not re- 
quired, it shall be filed on or before the hearing thereof. 


Rescinding Orders Made Without Notice 

(1) Any person affected by an order made without 
notice to him or any person who has failed to appear on a 
motion through accident, mistake or insufficient notice, 
may apply to rescind or vary the order by Notice of Motion 
served within 10 days and returnable within 15 days after 
the order came to his attention. 


(2) The motion may be made to the judge or officer 
who made the order, or to any other judge or officer having 
jurisdiction. 


Where Motion Brought before Wrong Court, Judge or Officer 

A motion improperly brought before any court, judge 
or officer may be adjourned to the proper court, judge or 
officer. 


Where Public may be Excluded 
(1) A motion may be heard in the absence of the 
public where, 


(a) the order sought is unopposed or on consent; 


(b) because of urgency, it is impractical to have 
the motion heard in public; or 


(c) the proceeding relates to the estate or property 
of a party under disability. 


37.10 


ort 
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(2) The hearing of all other motions shall be open 
to the public unless, in any particular motion, the presiding 
judge or officer is satisfied that the possibility of serious 
prejudice or injustice to the parties or any of them outweighs 
the desirability of holding the hearing in public and endorses 
upon the Notice of Motion his leave for a hearing in the 
absence of the public. 


(3) Where a motion is heard in the absence of the 
public, there shall be no publication of any matter connected 
with the motion or given in evidence at the hearing except 
by leave of the presiding judge or officer. 


Hearing by Way of Conference Telephone 

(1) Notwithstanding the provisions of Rule 37.09, 
where all counsel on a contested motion and the judge or 
officer before whom the motion is returnable consent, the 
motion may be heard on a conference telephone call. 


(2) Where a contested motion is to be heard in this 
manner, counsel for the party bringing the motion shall file 
with the court and furnish to every other counsel a record 
containing a copy of all documents relevant to the motion. 


Disposition of Motion 

On the hearing of a motion, the presiding judge or 
officer may allow, dismiss or adjourn the motion either in 
whole or in part and with or without terms; or, where the 
motion is heard by a judge, or a local judge, he may direct, 


(a) ina proper case, that the motion be converted 
into a motion for judgment; 


(b) the trial of an issue with such directions or 
upon such terms as may seem just; or 
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(c) where the proceeding is an action, that it 
be placed forthwith, or within a specified 
time, on a list of cases requiring speedy trial 
or, where the proceeding is an application, 
that it be heard at such time and place and 
upon such terms as may seem just. 


37.12 Motions in a Complicated Action or Series of Actions 


37.13 


Where an action in the Supreme Court involves compli- 
cated issues or where there are two or more actions in the 
Supreme Court arising out of the same transaction, occur- 
rence, or series of transactions or occurrences, involving 
similar issues, the Chief Justice of the High Court may direct 
that all motions in any such action or actions be heard by a 
particular judge designated by him. 


Prohibiting Motions Without Leave 

Where the presiding judge or officer, on the hearing of 
any motion, is satisfied that any party is attempting to delay 
a proceeding or add to the costs thereof, or otherwise abuse 
the process of the court by multiplicity of frivolous or 
vexatious motions, he may prohibit any such party from 
bringing any further motions in the proceeding without 
leave. 


38.01 


38.02 


38.03 
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RULE 38 JURISDICTION AND PROCEDURE 
ON APPLICATIONS 


Application of Rule 
This rule shall apply to all proceedings commenced bya 
Notice of Application pursuant to Rule 16.04. 


Jurisdiction to Hear an Application 
(1) Jn General 

Unless otherwise provided by any statute, a 
judge of the court in which an application is commenced has 
the jurisdiction to hear the application and, where an applica- 
tion in the Supreme Court is made returnable outside the 
Judicial District of York, the application may be heard by a 
local judge, if within his jurisdiction as defined by this rule. 


(2) Jurisdiction of Local Judge 

Except where an application is for judicial 
review or is required by any statute to be made to a judge of 
the Supreme Court, a local judge, outside the Judicial District 
of York, has jurisdiction to hear any application in the 
Supreme Court commenced in his county; subject to the 
right of any respondent to the application, within 5 days of 
the service upon him of the Notice of Application, to obtain 
from the registrar and serve upon the applicant an Order of 
Transfer (Form 384A) transferring the application to a judge 
of the Supreme Court. Where the applicant is served with an 
Order of Transfer as herein provided, he may only proceed 
with the application by serving and filing a notice making the 
application returnable before a judge of the Supreme Court 
at a place and date for hearing to be obtained as provided in 
Rule 38.03. 


Place and Date of Hearing in the Supreme Court 

(1) An application to a local judge shall be made re- 
turnable in the county in which the application is commenced. 
An application to a judge of the Supreme Court may be made 
returnable in any county. 


38.04 


38.05 


38.06 


-131- 


JURISDICTION AND PROCEDURE RULE 38 
ON APPLICATIONS 


(2) Where an application in the Supreme Court is made 
returnable in the county in which it is commenced, a date for 
hearing shall be obtained from the registrar in that county. 


(3) Where an application in the Supreme Court is made 
returnable in a county other than the county in which it is 
commenced, or where an Order of Transfer has been served 
upon the applicant, as provided in Rule 38.02, a place and 
date for the hearing before a judge of the Supreme Court 
shall be obtained through the registrar in the county where 
the application was commenced. 


(4) Notwithstanding paragraphs (2) and (3), where 
the application is urgent and a satisfactory date cannot be 
obtained from the registrar, the application may be made 
returnable on any date that a local judge or a judge of the 
Supreme Court, as the case may be, is sitting for the hearing 
of applications in the county where the applicant proposes 
the application be heard. 


Issuing of Notice 
Every Notice of Application shall be issued as provided 
by Rule 16.06 before it is served. 


Content of Notice 

Every Notice of Application shall state the relief sought 
and shall specify with particularity the nature of any claim 
made or any question sought to be determined, as well as the 
grounds intended to be argued, including reference to any 
statutory provision or rule sought to be invoked. 


Service of Notice 
(1) Where Required 
The Notice of Application shall be served on 
all parties to the proceeding and, where there is doubt as to 
who should be served, the applicant may apply to a judge, 
without notice, for an order for directions. 


38.07 


38.08 
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(2) Where Not Required 
Where the nature of the application or the 
circumstances of the case render service of the Notice of 
Application impractical or unnecessary, or where the delay 
necessary to effect such service might entail serious conse- 
quences, the judge may make an order without notice. 


(3) Where Notice Ought to be Served 
When it appears to the judge that the Notice 
of Application ought to be served on a person who has not 
been served, and who may be affected by the order sought, 
the judge may direct that the Notice of Application or any 
order made on the application be served on the person in 
such manner as may seem just. 


(4) Time for Service 
A Notice of Application shall be served within 
the time prescribed by Rule 16.07. 


Record 

Where an application on notice is made returnable before 
a judge of the Supreme Court, the applicant shall, on or before 
the day prior to the hearing of the application, deposit with 
the registrar a record for the use of the court consisting of, 


(a) an index; 
(b) acopy of the Notice of Application; and 


(c) a copy of all affidavits or other material filed 
for use on the hearing of the application. 


Rescinding Orders Made Without Notice 

(1) Any person affected by an order made without 
notice to him, or any person who has failed to appear on an 
application through accident, mistake or insufficient notice, 
may apply to rescind or vary the order by Notice of Motion 
served within 10 days and returnable within 15 days after the 
order came to his attention. 


(2) The motion may be made to the judge who made 
the order or to any other judge having jurisdiction. 


38.09 


38.10 


38.11 
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Where Application Brought in Wrong Court 

(1) Any application improperly brought before any 
court, judge or officer may be transferred or adjourned to 
the proper court, judge or officer. 


(2) Where any application is transferred to another 
court, the proceeding shall thereafter be styled in the court 
to which it is transferred and shall be proceeded with as if 
it had been commenced in that court. 


Where Public may be Excluded 

The provisions of Rule 37.09 shall apply, with any 
necessary modification, to any proceeding commenced by 
a Notice of Application. 


Disposition of Application 
(1) On the hearing of an application, the presiding 
judge may, 


(a) allow, dismiss or adjourn the application, 
either in whole or in part and with or without 
terms; or 


(b) where he is satisfied that there is substantial 
dispute of fact, direct that the whole appli- 
cation proceed to trial or direct the trial of 
any particular issue or issues and, in either 
case, give such directions and impose such 
terms as may seem just. 


(2) Subject only to the directions and terms contained 
in the order directing the trial, the proceeding shall thereafter 
be treated as an action. 


Application to Divisional Court 
The provisions of this rule shall apply, with any neces- 
sary modification, to an application to the Divisional Court. 
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RULE 39 EVIDENCE ON MOTIONS AND APPLICATIONS 


39.01 By Affidavit 


(1) Evidence upon a motion or application may be 
given by affidavit unless otherwise provided. 


(2) Where a motion or application is made on notice, 
any affidavit in support of the motion or application shall be 
served with the Notice of Motion or Notice of Application, as 
the case may be. All affidavits to be used upon the hearing 
shall be served and filed with proof of service, not later than 
4 p.m. on the day preceding the hearing. 


(3) Where a motion or application is made without 
notice, it shall be sufficient to file any affidavit in support of 
the motion or application on or before the hearing thereof. 


(4) Except in the case of a motion for summary judg- 
ment under Rule 22, an affidavit for use upon a motion need 
not be confined to statements of fact within the knowledge 
of the deponent, but may contain statements as to his infor- 
mation and belief, provided the source of his information and 
his belief therein are specified in the affidavit. 


(5) An affidavit for use upon an application shall be 
confined to facts within the personal knowledge of the 
deponent; provided, however, that the affidavit may contain 
statements as to the information and belief of the deponent 
with respect to facts which are not contentious, where the 
source of his information and his belief therein are specified 
in the affidavit. 


39.02 By Examination of a Witness 
(1) Prior to the Hearing 
A person who is not a party to the proceeding 
may be examined prior to the hearing of a motion or applica- 
tion for the purpose of having a transcript of his evidence 
available for use upon the hearing thereof. 
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(2) On the Hearing 


A person may be orally examined or cross- 


examined on the hearing of a motion or application, but 
only with leave of the presiding judge or officer. 


39.03 Cross-examination on Affidavit 
(1) Made for Use upon a Motion 


(a) 


(b) 


(c) 


(d) 


(e) 


Any party to a motion who has delivered 
every affidavit upon which he intends to rely, 
may cross-examine the deponent of any affi- 
davit delivered by or on behalf of the opposite 
party. 


Where a party has cross-examined under 
clause (a), he shall not deliver any additional 
affidavit for use on the hearing of the motion 
without leave or consent; and such leave may 
be granted where the court is satisfied that he 
ought to be permitted to respond by affidavit 
to any matter raised on the cross-examination. 


Any party who cross-examines the deponent 
of any affidavit delivered by or on behalf of 
the opposite party for use upon a motion, 
shall be liable for the party and party costs of 
the opposite party in respect of such cross- 
examination in any event of the cause, unless 
otherwise ordered by the court. 


Where the party who cross-examines orders a 
transcript of such cross-examination, he shall 
serve a copy thereof on the opposite party, 
free of charge. 


Cross-examination on an affidavit delivered 
for use upon a motion for summary judgment 
is governed by Rule 22.03. 
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(2) Made for Use upon an Application 
Where a person has made an affidavit for use 
upon an application, he may be cross-examined thereon, 
unless otherwise ordered. 


(3) To be Exercised with Reasonable Diligence 
The right to cross-examine under paragraphs 
(1) and (2) shall be exercised with reasonable diligence, and 
the court may refuse an adjournment of a motion or applica- 
tion for the purpose of cross-examination where the party 
seeking the adjournment has failed to do so. 


40.01 
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PENDING LITIGATION 


RULE 40 INTERLOCUTORY INJUNCTION OR 
MANDATORY ORDER 


On Motion to a Judge 

A motion for an interlocutory injunction or mandatory 
order, or for an extension thereof, shall be made to a judge 
of the court in which the proceeding is pending, or in which 
the intended proceeding is to be brought. 


40.02 Where Motion Made Without Notice 


40.03 


(1) Where the motion is made without notice, an 
injunction may only be granted for a period not exceeding 
10 days. 


(2) Where an injunction is granted on a motion made 
without notice, a motion to extend the injunction may only 
be made on notice to any party affected by the order unless 
it can be shown that any such party has been evading service 
or that, by reason of some other exceptional circumstances, 
the injunction ought to be extended, in which case the 
extension shall be confined to a period not exceeding a 
further 10 days. 


Undertaking 

On a motion for an interlocutory injunction or manda- 
tory order, the plaintiff or applicant, by his counsel, shall, 
unless otherwise ordered, undertake to abide by any order as 
to damages which the court may make should it ultimately 
appear that the defendant or respondent has sustained any 
loss by reason of the granting of the order which the plaintiff 
or applicant ought to pay. 


41.01 


41.02 


41.03 


41.04 
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RULE 41 APPOINTMENT OF RECEIVER 


On Motion to a Judge 

A motion for the appointment of a receiver, or receiver 
and manager, shall be made to a judge of the court in which 
the proceeding is pending, or in which the intended proceed- 
ing is to be brought. 


Form of Order 


The order appointing a receiver, or receiver and manager 
shall, 


(a) name the person so appointed or refer the 
appointment thereof to a master; 


(b) specify the amount and terms of the security, 
if any, to be furnished by him for the proper 
performance of his duties or refer the deter- 
mination thereof to a master; 


(c) state whether the person appointed as receiver 
is also appointed as manager and, if necessary, 
define the scope of his managerial powers; 
and 


(d) contain such directions and impose such terms 
and conditions as may seem appropriate. 


Directions 
A receiver, or receiver and manager, may apply to a 
judge for directions at any time and from time to time. 


Discharge 
A receiver, or receiver and manager, may only be dis- 
charged by the order of a judge. 
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RULE 42 CERTIFICATE OF PENDING LITIGATION 


42.01 Leave to Issue Required 
A certificate of pending litigation may only be issued 
by a registrar pursuant to an order of the court. 


42.02 Where Motion may be Made Without Notice 
Where a claim for a certificate of pending litigation 
together with a description, sufficient for registration, of 
the lands in question, has been included in the originating 
process, a motion for leave to issue a certificate of pending 
litigation may be made without notice. 


42.03 Where Motion to be Made on Notice 
Where the originating process does not include a claim 
for a certificate of pending litigation, a motion for leave to 
issue a certificate of pending litigation shall be made on 
notice and the Notice of Motion shall contain a description, 
sufficient for registration, of the lands in question. 


43.01 


43.02 
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RULE 43 INTERPLEADER 


By Stakeholder 

Where a person is under liability for any debt, money, 
goods or chattels, in respect of which adverse claims have 
been made against him by two or more persons, either by- 
the commencement of proceedings or otherwise, he may 
apply to the court for relief by way of interpleader. 


By Sheriff 

(1) A person, who makes a claim to or in respect of 
any property taken or intended to be taken by a sheriff in 
the execution of any process against another person or to 
the proceeds thereof, shall give notice to the sheriff of his 
claim and his address for service. 


(2) On receipt of a claim, the sheriff shall forthwith 
give Notice of Claim (Form 43A) to the execution creditor 
who shall, within 7 days after receiving the notice, give the 
Sheriff notice in writing whether he admits or disputes the 
claim. 


(3) On receipt of a notice admitting a claim, the sheriff 
shall release any property the claim to which is admitted, and 
the court may restrain the bringing of a proceeding against 
him for or in respect of his having taken possession of the 
property and, unless the court otherwise orders, the execution 
creditor who admits the claim is only liable to the sheriff for 
any costs, fees and expenses incurred by the sheriff before 
receipt of the notice admitting the claim. 


(4) On receipt of a notice disputing the claim, or on 
the failure of the execution creditor to give the sheriff the 
required notice within the time prescribed, the sheriff may 
apply for relief by way of interpleader. 
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INTERPLEADER RULE 43 


(5) Where goods or chattels have been seized in execu- 
tion by a sheriff, and any claimant alleges that he is entitled 
to such property by way of security for a debt, the court 
may order a sale of the property and direct that the proceeds 
therefrom, or sufficient to answer the claim, be paid into 
court pending determination of such claim. 


43.03 Mode of Application 
(1) An application for interpleader relief shall be made 
by Notice of Application, unless it is made in a proceeding 
already commenced, in which case it shall be made by Notice 
of Motion and, in either case, the notice shall call upon the 
claimants to attend on the return of the application and 
either to maintain or relinquish their claim. 


(2) An application for interpleader relief shall be 
supported by an affidavit made by the applicant showing 
the names and addresses of all claimants to the property in 
question of whom the applicant has knowledge and that the 
applicant, 


(a) claims no beneficial interest in the property 
in question, other than a lien for costs, fees, 
charges or expenses; 


(b) does not collude with any claimant of the 
property; and 


(c) is willing to deliver the property in question 
to the court or to dispose of it as the court 
may direct. 


(3) Notice of an application for interpleader relief shall 
be served upon every claimant in respect of the property in 
question and, except in the case of an application by a sheriff, 
upon every party to the proceeding. 


43.04 
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(4) Where the applicant is a sheriff, and there is more 
than one execution creditor in respect of the property in 
question, he shall make one application and shall serve 
notice of the application upon all execution creditors as well 
as upon every claimant. 


(5) Where the applicant is a sheriff, notice of the 
application shall include the following notice: 


NOTICE TO EXECUTION CREDITORS 


TAKE NOTICE that Section 5 (4) of The Creditors 
Relief Act provides that: 


Where proceedings are taken by a sheriff for relief 
under any provisions relating to interpleader, those 
creditors only who are parties thereto and who agree to 
contribute pro rata in proportion to the amount of their 
executions or certificates to the expense of contesting 
any adverse claim are entitled to share in any benefit 
that may be derived from the contestation of such claim 
so far as is necessary to satisfy their executions or 
certificates. 


(6) Where a sheriff has an execution issued from the 
Supreme Court, he shall make the application for interpleader 
relief in the Supreme Court, notwithstanding that he may 
have other executions issued from county or small claims 
courts. 


(7) Every person served with notice of an application 
pursuant to this rule is deemed to be a party to the applica 
tion. 


Jurisdiction on Application 
On the hearing of an application for interpleader relief 
the court may, 


(a) order a claimant to be made a party in a pro- 
ceeding already commenced in substitution 
for or in addition to the applicant; 


(b) 


(c) 


(d) 


(e) 


(f) 
(g) 


- 143 - 


INTERPLEADER RULE 43 


order the trial of an issue between the claim- 
ants, define the issue to be tried and direct 
which claimant is to be plaintiff and which 
defendant; 


where the issue is one of law and the facts are 
not in dispute, decide the question without 
directing the trial of an issue, or order that 
a special case be stated for the opinion of 
the court; 


on the request of any claimant, if, having 
regard to the value of the subject matter and 
the nature of the issues in dispute, it seems 
desirable to do so, determine the rights of 
the claimants in a summary manner ; 


where a claimant fails to attend on the appli- 
cation, or attends and fails or refuses to 
comply with an order made in the proceeding, 
make an order declaring the claimant and all 
persons claiming under him to be forever 
barred from prosecuting his claim against the 
applicant and all persons claiming under him, 
without affecting the rights of the claimants 
as between themselves; 


stay any further step in a proceeding ; 


order the costs of.the applicant to be paid out 
of the property or proceeds; 


declare that the liability of the applicant in 
respect of the property or the proceeds is 


extinguished; 


make such other order as may seem just. 
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RULE 44 INTERIM RECOVERY OF PERSONAL PROPERTY 


44.01 Motion for Interim Order 


44.02 


(1) An 


interim order for the recovery of personal 


property may be obtained on a motion by the plaintiff 
supported by affidavit containing, 


(a) 


(b) 


(c) 


(d) 


(e) 


a sufficient description of the property 
sought to be recovered to render it readily 
identifiable ; 


the value of the property sought to be re- 
covered; 


a statement that the plaintiff is the owner or 
lawfully entitled to possession of the property, 
as the case may be; 


a statement that the property was unlawfully 
taken from the possession of the plaintiff or 
unlawfully detained by the defendant, as the 
case may be; and 


the facts and circumstances giving rise to the 
unlawful taking or unlawful detention. 


_ (©) A Notice of Motion shall be served on the defen- 
dant unless the court is satisfied that the property was un- 
lawfully taken from the plaintiff or that there is reason to 
believe that the defendant may attempt to prevent recovery 
of the property or that, for any other sufficient reason, the 
order should be made without notice. 


Interim Order 


An interim order for the recovery of personal property 
shall contain a sufficient description of the property to be 
recovered as to make it readily identifiable, and shall state 
the value of the property. 


Sie 
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PERSONAL PROPERTY 


44.03 Jurisdiction on Motion 
(1) Where Made on Notice 


On a motion for an interim order for the 


recovery of personal property made on notice to the defen- 
dant, the court may, 


(a) 


(b) 


(c) 


order the plaintiff to pay into court twice 
the value of the property as stated in the 
order or such other amount as the court 
may direct, or to give the appropriate sheriff 
security in such form and amount as may be 
approved by the court, and direct the sheriff 
to take the property from the defendant and 
deliver it to the plaintiff; 


order the defendant to pay into court twice 
the value of the property as stated in the 
order, or such other amount as the court 
may direct, or to give to the plaintiff security 
in such form and amount as may be approved 
by the court, and allow the property to 
remain in the possession of the defendant; or 


make such other order as may seem just. 


(2) Where Made Without Notice 


On a motion for an interim order for the 


recovery of personal property made without notice to the 
defendant, the court may, 


(a) 


order the plaintiff to pay into court twice 
the value of the property as stated in the 
order, or such other amount as the court 
may direct, or to give the appropriate sheriff 
security in such form and amount as may be 
approved by the court, and direct the sheriff 
to take and detain the property for a period 
of 10 days after service of the interim order 
upon the defendant before delivering it to 
the plaintiff; or 
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(b) make such other order as may seem just. 


44.04 Condition and Form of Security 


44.05 


44.06 


44.07 


Where an interim order for the recovery of personal 
property requires either party to provide security, the con- 
dition of the security shall be that the party providing the 
security will return the property to the opposite party 
without delay should he be ordered to do so, and pay any 
damages and costs the opposite party may have sustained by 
reason of the interim order. Where the security is by bond, 
it shall be according to Form 44A and shall remain in force 
until the security is released pursuant to this rule. 


Rescinding Order 

The defendant may apply to the court at any time to 
rescind or vary an interim order for the recovery of personal 
property, or to stay proceedings thereunder, or for any other 
relief with respect to the return, safety or sale of the property 
or any part thereof by Notice of Motion served within 10 
days and returnable within 15 days after the order came to 
his attention. 


Release of Security 

Any security furnished pursuant to an order made under 
this rule may be released on the filing of the written consent 
of the parties or by order of the court. 


Duty of Sheriff 

(1) Before a sheriff proceeds to enforce an order for 
the recovery of personal property, he shall satisfy himself 
that the plaintiff, or the defendant, has furnished any se- 
curity required by the order. 


(2) The sheriff shall serve the interim order on the 
defendant as soon as possible after the property or any part 
thereof has been recovered. 


44.08 
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(3) Where the sheriff is unable to comply with the 
order, or it is dangerous for him to do so, he may apply to 
the court for directions. 


(4) Upon the expiration of 10 days after the service 
of the order, the sheriff shall report without delay to the 
plaintiff as to the property he has recovered, and, where he 
has failed to recover possession of all or part of the property, 
as to the property he has failed to recover and the reason 
therefor. 


Where Property Removed 

Where the sheriff reports that the defendant has preven- 
ted him from recovering the property or any part thereof, 
the plaintiff may apply for an order directing the sheriff 
to take any other personal property of the defendant, to 
the value of the property which the sheriff was prevented 
from recovering, and deliver it to the plaintiff who shall 
hold it until the defendant delivers the property in question 
to him. 


45.01 


45.02 


45.03 
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RULE 45 PLACE OF TRIAL 


To be Named in Statement of Claim 

The plaintiff shall name as the place of trial in his 
Statement of Claim the place where the court normally 
sits in the county in which he proposes that the action 
shall be tried. 


Supreme Court Actions 

Subject to any special statutory provisions, where the 
action is commenced in the Supreme Court, the place of 
trial to be named shall be regulated as follows: 


(a) Where all the parties reside in the county 
where the cause of ,action arose, the place 
to be named shall be in that county. 


(b) Where the action is against a municipal cor- 
poration, the place to be named shall be in 
the county that constitutes that municipality 
or in which that municipality is situate. 


(c) In any other action, the place to be named 
may be in any county. 


County Court Actions 

Subject to any special statutory provisions, the place of 
trial to be named in a county court action shall be regulated 
by the rule governing the place of trial in a Supreme Court 
action and the action shall be commenced in the county in 
which the action is to be tried. 
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45.04 Motion to Change the Place of Trial 

(1) Any party may apply to the court at any time to 
change the place of trial. Except where the choice of the 
plaintiff is contrary to the rules or clearly capricious, the 
applicant must show that it would be more convenient to 
have the action tried at the place proposed by him or that, 
in the interests of justice, the action ought to be tried at 
that place. 


(2) In a county court action, a motion to change the 
place of trial may be made to the judge of the county court 
in which the action was commenced or to a master of the 
Supreme Court. Where such an order is made, the action shall 
be transferred to the appropriate county court. Thereafter, 
the action shall be styled in the court to which the proceeding 
is transferred and shall be proceeded with as if it had been 
commenced in that court. 


(3) On any motion to change the place of trial, no 
agreement made prior to the commencement of an action 
as to the place of trial shall have any force or effect. 


46.01 


46.02 
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RULE 46 JURY NOTICE 


Actions Which may be Tried With a Jury 

Subject to the provisions of any statute, any party 
desiring to have the issues of fact tried or the damages 
assessed by a jury may, at any time before the close of 
pleadings, serve on every other party to the action and file, 
with proof of service, a Jury Notice (Form 46A) in which 
case, unless otherwise ordered, the facts shall be tried or 
the damages assessed accordingly. 


Striking Out Jury Notice 

(1) Where a Jury Notice has been served in an action 
required by statute to be tried without a jury, any party 
to the action may apply to the court for an order striking 
out such notice. 


(2) Where a Jury Notice has been served and filed 
pursuant to Rule 46.01, any party may apply to a judge 
at any time for an order striking out the notice. Where it 
appears to the judge that the action is one which ought to 
be tried without a jury he shall make an order striking out 
the notice, and, in case the action has been placed on a 
list of jury actions for trial, he shall order the action to be 
transferred to a list of non-jury actions for trial. The refusal 
of such an order shall not interefere with the discretion of 
the trial judge, in a proper case, to try the action without 
a jury. , 


47.01 


47.02 


47.03 


47.04 
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RULE 47 PROCEDURE ON SETTING DOWN 


When Action may be Set Down and by Whom 

At any time after the close of pleadings, any party to an 
action, including a party to any counterclaim or cross-claim 
in the action who is not himself in default under these rules, 
or under any order of the court, may set the action, including 
any counterclaim or cross-claim therein, down for trial. 


How Action is to be Set Down 
(1) Where an action is defended, the action may be 
set down for trial by, 


(a) serving on every other party and filing a 
Notice of Trial (Form 47A) with proof of 
such service; and 


(b) filing a record prepared in accordance with 
the requirements of Rule 4.09. 


(2) Where an action is undefended, the action may be 
set down for trial by filing the record required by paragraph 
(1)(b). 


Placing Undefended Action on List for Trial 

An undefended action shall be placed on the list for the 
trial of undefended actions forthwith after it has been set 
down for trial. 


Placing Defended Action on List for Trial 

A defended action shall be placed on the list for the 
trial of defended actions with or without a jury, as the case 
may be, when, 


(a) 60 days have elapsed from the date the action 
was set down for trial; or 


(b) forthwith upon the filing of a consent in 
writing by every other party. 


47.05 


47.06 


47.07 


47.08 
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Effect of Setting Down or Consent 

(1) Any party who sets the action down for trial and 
any party who consents to the action being placed on the 
list for trial shall, by virtue of so doing, be deemed to have 
certified that he is ready for trial and he shall not initiate 
or continue any motion or any form of discovery without 
leave of the court. 


(2) Nothing in paragraph (1) shall relieve a party from 
any obligation imposed upon him by Rules 31.07, 31.09, 
32.09 and 52.01, or preclude him from resorting to the 
provisions of Rules 31.10, 47.12 and 51.01. 


Effect of Action Being Placed on List for Trial 

As soon as an action is placed on the list for trial, all 
parties shall be deemed to be ready for trial and, subject to 
any order made under Rule 47.05, no party shall be entitled 
to an adjournment of the trial on the ground that some 
interlocutory proceeding or some form of discovery has 
not been initiated or completed. 


Position of Actions on List for Trial 

When an action is entitled to be placed on a list for 
trial in accordance with this rule, it shall be placed at the 
foot of the appropriate list. 


Separate Lists for Trial 

Actions to be tried with a jury shall be placed on a 
list of jury actions for trial and actions to be tried without 
a jury shall be placed on a list of non-jury actions for trial; 
provided, however, that in the case of actions to be tried 
elsewhere than at Toronto, non-jury actions shall be placed 
at the end of the list of jury actions for trial when the next 
scheduled sitting is for the trial of jury actions only. 


Separate List for Actions Requiring Speedy Trial 

There shall be a separate list of cases requiring speedy 
trial on which only those cases in respect of which a speedy 
trial has been ordered shall be listed. 
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Actions Traversed or Remaining on List at 
Conclusion of Sittings 

Unless otherwise ordered by the trial judge, all actions 
traversed to the next sittings and all actions remaining on 
the list for trial at the conclusion of any sittings shall stand 
in the same order at the head of the next appropriate list of 
actions for trial, and it shall not be necessary to again set 
the action down for trial or serve and file another Notice 
of Trial. 


Actions Struck off List 


Where an action is struck off the list, it shall not be 
restored to any list for trial except by leave of a judge, but 
any such action may be re-set down for trial and a new 
Notice of Trial served and filed, with proof of service. 


Fixing Date for Trial in Special Cases 

(1) Where an action has been set down for trial and 
there is some special reason why the date for trial ought to 
be fixed, any party may apply to the Chief Justice of the 
High Court, or to anyone designated by him, by serving 
and filing, with proof of service, a Request to Fix Date for 
Trial (Form 47B). 


(2) Any party served with a Request to Fix Date for 
Trial may, within 10 days thereafter, serve and file, with 
proof of service, a Response to Request to Fix Date for 
Trial (Form 47D). 


(3) Such a request may be made jointly by all parties 
to the action by filing a Joint Request to Fix Date for 
Trial (Form 47C). 


(4) If the Chief Justice of the High Court, or his 
designee, is not satisfied that he can dispose of the request 
without hearing counsel, he may appoint a time for the 
making of oral representations. 


47.13 
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(5S) Where a request is made under this sub-rule, the 
request and the disposition thereof by the Chief Justice, 
or his designee, shall be attached by the registrar to the 
original record. 


(6) In county court actions, such a request shall be 
made to the county court judge, or his designee. 


Application of Rule 

(1) The provisions of this rule shall apply to any pro- 
ceeding wherein the court has directed the trial of an issue, 
unless otherwise ordered. 


(2) Except as provided in Rule 47.1 1, the provisions 
of this rule shall not apply where the court has ordered 
an action to be placed on a list of actions requiring speedy 
trial. 


Duty to Inform Registrar 
Every party to an action set down for trial shall promptly 
inform the registrar as to any settlement of the action. 
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RULE 48 PAYMENT INTO COURT IN SATISFACTION 


48.01 


48.02 


48.03 


48.04 


Where Available 

In any action a defendant may pay into court a sum of 
money in satisfaction of any claim made by a plaintiff, or, 
where there is more than one claim, in satisfaction of any one 
or more of them. 


Time for Payment into Court 

(1) Except where tender before action is pleaded, 
payment into court in satisfaction may be made at any time 
before the commencement of the trial; provided, however, 
that where such payment into court is made less than 10 days 
before the day on which the trial commences, it shall have 
no effect on the costs of the action unless, in the meantime, 
it has been accepted by the plaintiff. 


(2) Where tender before action is pleaded, the sum alle- 
ged to have been tendered shall be paid into court forthwith. 


Notice of Payment into Court 

On making a payment into court under this rule, a 
defendant shall forthwith serve upon the plaintiff a Notice 
of Payment into Court (Form 48A) which shall specify the 
claim or claims in respect of which such payment is made and 
the amount of such payment in respect of each claim, but 
such Notice shall not be filed. 


When Payment into Court may be Revoked 

(1) Except where tender before action is pleaded, a 
payment into court is irrevocable for a period of 10 days 
from the date of service of the Notice of Payment into Court 
but, unless and until accepted by the plaintiff, any such pay- 
ment may thereafter be revoked by the defendant serving 
upon the plaintiff a Notice of Revocation (Form 48B) at any 
time before the commencement of the trial. 


(2) Where tender before action is pleaded, a payment 
into court is irrevocable. 
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(3) Where a Notice of Revocation has been served, 
the payment into court so revoked shall have no effect on 
the costs of the action. 


(4) Upon filing a Notice of Revocation with proof 
of service thereof upon the plaintiff, the defendant shall be 
entitled to have the money in court paid out to him. 


Effect of Payment into Court 

Except in an action in which a payment is made under 
The Libel and Slander Act, or in which tender before action 
is pleaded, 


(a) payment into court under this rule shall be 
deemed to be an offer of compromise made 
without prejudice and shall not be taken as an 
admission of liability for the claim in respect 
of which it is made, unless the Notice of 
Payment into Court otherwise provides; and 


(b) no statement of the fact that money has been 
paid into court under this rule shall be con- 
tained in the pleadings, and no communica- 
tion of that fact shall be made to the trial 
judge or the jury until all questions of liability 
and the amount of debt or damages have been 
decided. 


Notice of Acceptance 

Where money is paid into court under this rule, the 
plaintiff may accept the whole sum, or any one or more of 
the specified sums, in satisfaction of the claim or claims 
to which the specified sum or sums relate by serving upon 
the defendant and filing, with proof of service, a Notice of 
Acceptance (Form 48C). 


Time for Acceptance 

Notice of Acceptance may be served and filed at any 
time before the commencement of the trial unless, in the 
meantime, the payment into court has been revoked by the 
defendant. 


48.08 
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Effect of Acceptance 


(1) Subject to paragraph (2), where the plaintiff accepts 
the money paid into court in satisfaction of all claims in the 
action, the plaintiff may tax his party and party costs of the 
action to the date he was served with the Notice of Payment 
into Court and, unless the defendant pays those costs within 
7 days after taxation, issue execution therefor. 


(2) Where the defendant has pleaded tender before 
action and the plaintiff accepts the money paid into court 
in satisfaction of all claims made in the action, the defendant 
may, unless otherwise ordered, tax his party and party costs 
of the action and the amount thereof shall be paid to him out 
of the money in court, and the balance shall be paid to the 
plaintiff. 


(3) Where the money paid into court in satisfaction 
has been accepted, all further proceedings in the action or in 
respect of the specified claim or claims, as the case may be, 
shall be stayed and the money shall not be paid out except 
upon the filing of an affidavit of the plaintiff, or his solicitor, 
that the plaintiff is not under disability and is personally 
entitled to the money, or by the order of a judge. 


Effect of Failure to Accept 

(1) Where money is paid into court under this rule and 
the plaintiff does not accept the sum so paid in satisfaction 
of the claim in respect of which the payment into court was 
made, but proceeds with the action in respect of such claim, 


(a) the money shall remain in court, unless the 
payment into court has been revoked, and 
shall not be paid out except upon filing the 
consent of all parties and an affidavit by the 
party to whom payment out is to be made, or 
his solicitor, that such party is not under 
disability and is personally entitled to the 
money, or by the order of a judge; and 


48.10 
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(b) the amount paid into court shall be applied, 
so far as is necessary, in satisfaction of any 
judgment recovered by the plaintiff against 
the defendant, and the balance, if any, shall 
be repaid to the defendant. 


(2) Where a Notice of Payment into Court was served 
at least 10 days before the day on which the trial commenced 
and the payment into court has not been revoked, a plaintiff, 
who fails to obtain judgment for more than the amount paid 
into court, shall only be entitled to his party and party costs 
to the date of service of the Notice of Payment into Court 
and the defendant shall be entitled to his party and party 
costs from the date of such service, unless the trial judge 
otherwise orders. 


Interest on Money in Court 

Any defendant who has made a payment into court 
under this rule is entitled to the interest earned on that pay- 
ment while it remained in court, unless that payment is not 
sufficient to satisfy the judgment obtained by the plaintiff, 
in which case the plaintiff is entitled to the whole or any part 
of such interest as may be necessary to satisfy his judgment, 
unless otherwise ordered. 


By Multiple Defendants 

(1) Where two or more defendants are jointly, or 
jointly and severally, liable to the plaintiff in respect of any 
particular claim or claims, any payment into court in satis- 
faction of any such claim or claims shall be deemed to have 
been made by, or on behalf of, all such defendants and 
Notice of Payment into Court shall be served on all of the 
other defendants as well as upon the plaintiff. 


(2) The acceptance of any such payment by the 
plaintiff shall release all such defendants from any further 
liability to the plaintiff in respect of such claim or claims. 


Application to Counterclaim 
The provisions of this rule shall apply, with any necessary 
modification, to any counterclaim. 
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RULE 49 OFFER TO SETTLE 


Definitions 
In this rule, 


plaintiff includes an applicant; 
defendant includes a respondent. 


Where Available 

Any party to a proceeding may serve upon an adverse 
party an offer in writing to settle any claim in a proceeding 
and, where there is more than one claim, to settle any one 
or more of them, on the terms therein specified. 


Time for Making Offer 

An offer to settle may be made at any time before the 
court disposes of the claim or claims in respect of which the 
offer is made; provided, however, that where such offer to 
settle is made less than 10 days before the day on which 
the trial or hearing of the proceeding is commenced, the 
cost consequences prescribed by this rule shall not apply 
thereto unless, in the meantime, it has been accepted. 


When Offer to Settle may be Revoked 

(1) An offer to settle may be revoked by the party 
who made the offer serving upon the party to whom the 
offer was made a notice of revocation at any time before 
it is accepted. 


(2) Where an offer to settle stipulates a time for 
acceptance and is not accepted within the time so stipulated, 
it shall be deemed to have been revoked. 


(3) The cost consequences prescribed by this rule 
shall not apply to an offer to settle which has been revoked. 
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Effect of Offer 

(1) An offer to settle shall be deemed to be an offer 
of compromise made without prejudice, and shall not be 
taken as an admission of liability, unless the offer to settle 
otherwise provides. 


(2) No statement of the fact that an offer to settle has 
been made shall be contained in the pleadings, and no com- 
munication of that fact shall be made to the court or jury on 
the trial or hearing of the proceeding until after all questions 
of liability and the relief to be granted have been decided. 


Acceptance of Offer 

Where an offer to settle has been served, the party to 
whom the offer is made may accept such offer by serving 
notice of acceptance on the party who made the offer. 


Time for Acceptance 

A notice of acceptance may be served at any time 
before the court disposes of the claim or claims in respect 
of which the offer is made, unless, in the meantime, the 
offer has been revoked. 


Effect of Acceptance 

(1) Where any party to an accepted offer to settle 
fails to comply with the terms thereof, the other party may, 
subject to the provisions of paragraph (2), apply to the court, 


(a) for judgment in the terms of the accepted 
offer; or 


(b) where the defaulting party is a plaintiff, to 
have his proceeding dismissed or, where the 
defaulting party is a defendant, to have his 
defence to the proceeding struck out. 


(2) Where the accepted offer to settle is the settlement 
or compromise of a claim made by or on behalf of a person 
under disability, the provisions of paragraph (1) shall not 
apply until the settlement or compromise has been approved 
as provided in Rule 7.07. 


49.09 


- 161 - 


OFFER TO SETTLE RULE 49 


(3) Where the accepted offer is silent as to costs, 
and the offer was made by the defendant and accepted by 
the plaintiff, the plaintiff may tax his party and party costs 
of the proceeding to the date he was served with the offer 
to settle and, unless the defendant pays those costs within 
7 days after taxation, issue execution therefor. 


(4) Where the accepted offer is silent as to costs, 
and the offer was made by the plaintiff and accepted by 
the defendant, the plaintiff may tax his party and party 
costs of the proceeding to the date he was served with the 
notice of acceptance and, unless the defendant pays those 
costs within 7 days after taxation, issue execution therefor. 


Effect of Failure to Accept 

(1) Where an offer to settle was made by a plaintiff 
at least 10 days before the day on which the trial or hearing 
of the proceeding commenced and the offer has not been 
revoked, a plaintiff who obtains a judgment as favourable, 
or more favourable, than the terms of the offer to settle, 
shall be entitled to his party and party costs to the date of 
the service of the offer to settle and his solicitor and client 
costs thereafter, unless otherwise ordered. 


(2) Where an offer to settle was made by a defendant 
at least 10 days before the day on which the trial or hearing 
of the proceeding commenced and the offer has not been 
revoked, a plaintiff who fails to obtain a judgment more 
favourable than the terms of the offer to settle shall only 
be entitled to his party and party costs to the date of the 
service of the offer to settle and the defendant shall be 
entitled to his party and party costs from the date of such 
service, unless otherwise ordered. 
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Multiple Defendants 

Where two or more defendants are jointly, or jointly 
and severally, liable to the plaintiff in respect of any parti- 
cular claim or claims, the cost consequences prescribed by 
Rule 49.09 shall not apply to an offer to settle, unless, 


(a) in the case of an offer made by the plaintiff, 
the offer is made to all such defendants, and 
is an offer to settle such claim or claims as 
against all such defendants; or 


(b) in the case of an offer made to the plaintiff, 
the offer is made by all such defendants and 
is an offer to settle such claim or claims 
against all such defendants and, by the terms 
of the offer, they are made jointly and 
severally liable to the plaintiff for the whole 
amount of the offer. 


Discretion of Court 

Notwithstanding the provisions of this rule, the court, 
in exercising its discretion as to costs, may take into account 
any offer to settle made in writing, the date the offer to 
settle was served and the terms thereof. 


Offer to Contribute 

(1) Where two or more defendants are jointly, or 
jointly and severally liable to the plaintiff in respect of any 
particular claim or claims, any one of such defendants may 
make an offer in writing to any other such defendant to 
contribute toward a settlement of such claim or claims. 


(2) The provisions of Rules 49.05 and 49.11 shall 
apply to an offer to contribute as if it were an offer to settle. 


Application to Counterclaims, Cross-Claims or 
Third Party Claims 

The provisions of this rule shall apply, with any neces- 
sary modification, to any counterclaim, cross-claim or third 
party claim. 
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RULE50 PRE-TRIAL CONFERENCE 


50.01 Where Available 
Where a proceeding has been set down for trial or 
hearing, a judge may, on the application of any party, or on 
his own motion, direct the solicitors for the parties, either 
with or without the parties, or any party not represented by 
a solicitor, to appear before him for a pre-trial conference to 


consider, 
(a) 
(b) 


(c) 


(d) 
(e) 


(f) 


(g) 
(h) 


the simplification of the issues; 


the possibility of obtaining admissions that 
may facilitate the trial or hearing; 


the quantum of damages, where damages are 
claimed; 


the estimated duration of the trial or hearing; 


the advisability of having the court appoint an 
expert; 


the advisability of obtaining a fixed date for 
the trial or hearing; 


the advisability of directing a reference; and 
any other matter that may assist in the just, 


least expensive and most expeditious disposi- 
tion of the proceeding on its merits. 


50.02 Memorandum or Order 
At the conclusion of the conference, counsel may sign 
4 memorandum reciting the results of the conference and 
the court may make an order giving such directions as it 
considers necessary or advisable, and any such memorandum 
or order shall bind the parties, provided that the judge at the 
trial or hearing may modify the order as he deems just. 
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Pre-Trial Judge Cannot be Trial Judge 

A judge does not become seized of the proceeding 
by presiding at the pre-trial conference, but he is thereafter 
disqualified from presiding at the trial or hearing unless 
otherwise directed by the Chief Justice of the High Court. 


Documents to be Made Available 

All documents intended to be used at the trial or 
hearing and which may be of assistance in achieving the 
purposes of a pre-trial conference, such as medical reports 
and reports of experts, shall be made available to the pre- 
trial judge. 


Costs of Pre-Trial Conference 

The pre-trial judge may make an order as to the costs 
of the pre-trial conference but, in the absence of such an 
order, the costs thereof shall be costs in the cause. 


Proviso 

Nothing in this rule shall prevent a judge before whom 
a proceeding has been called for trial or hearing from holding 
such a conference either before or during the trial or hearing 
without disqualifying himself from presiding at the trial or 
hearing provided, however, that, unless expressly consented 
to by all parties, there shall be no discussion as to, 


(a) the discharge of the jury; 
(b) the settlement of liability; or 


(c) the quantum of damages. 


51.01 


51.02 


51.03 


51.04 


+163 = 


PREPARATION FOR TRIAL 
RULE 51 REQUEST FOR ADMISSION 


Admission of Fact 

Any party to an action may, at least 20 days before 
the trial, serve on any adverse party a request for admission 
in writing of the truth of any relevant facts specified in the 
request. 


Effect of Request 

Within 10 days after service of the request, the party 
to whom the request is directed shall serve upon the party 
requesting the admission a written answer or objection 
thereto. If objection is made, the reasons therefor shall be 
stated. 


Effect of Admission 

(1) Any fact admitted under this rule is conclusively 
established unless the court permits withdrawal or amend- 
ment of the admission. 


(2) The admission of any fact under this rule may be 
used only in the action in respect of which it is made. 


Effect of Refusal or Failure 

Where any party refuses or fails to admit any fact in 
compliance with a request under this rule, and such fact is 
subsequently proved at the trial, the trial judge shall take 
such refusal or failure into account in exercising his discre- 
tion as to costs. 


52.01 
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Condition Precedent to Calling Expert Witness at Trial 

(1) Any party intending to call an expert witness at 
trial shall, not less than 10 days prior to the commencement 
of the trial, serve upon every other party to the action, a 
copy of a report, signed by the expert, setting out his name, 
address and qualifications and the substance of his proposed 
testimony. 


(2) Unless paragraph (1) of this sub-rule has been 
complied with, no expert witness may testify without leave 
of the trial judge. 


Examination of Expert Witness Before Trial 

(1) Where, for any reason, it may be impractical or 
inconvenient for an expert witness to attend the trial of an 
action, the party intending to call that witness may, with 
leave of the court, or on the consent of all parties and at 
his own expense, examine that witness before the trial for 
the purpose of taking his evidence for use at the trial. 


(2) Before applying to the court for leave to conduct 
an ¢xamination under this sub-rule, the applicant shall comply 
with the requirements of Rule 52.01. 


(3) Unless otherwise ordered or provided by this rule, 
the procedure prescribed by Rule 33 shall apply to the 
examination of any witness under this sub-rule. 


(4) On the examination of a witness under this sub- 
rule, he may be examined, cross-examined and re-examined 
in the same manner as a witness at trial. 


(5) An order or consent for the examination of a 
witness under this sub-rule may provide that the examina- 
tion be recorded by videotape or other similar means either 
in addition to or in substitution fora typewritten transcript. 


52.03 
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(6) Where the evidence has been transcribed, the party 
whose witness has been so examined shall serve every party 
who attended, or was represented on the examination, with 
a copy of the transcript, free of charge. 


(7) A transcript or videotape or other similar recording 
of such evidence shall be admissible at the trial, unless the 
court otherwise orders, as the evidence of the expert witness 
so examined, saving all just exceptions, and may be tendered 
in evidence by. any party to the action who attended, or was 
represented, on the examination. 


(8) Where the evidence of an expert witness has been 
taken pursuant to the provisions of this sub-rule, he shall not 
be called to give evidence at the trial, except with leave of 
the trial judge, or where the trial judge has required his atten- 
dance at the trial. 


Medical Expert 

(1) Subject to compliance with Rule 52.01, a medical 
report prepared and signed by a medical or dental practitioner, 
licensed to practise in some part of Canada is, with leave of 
the court, admissible in evidence at trial, provided that at 
least 10 days notice of intention to introduce the report in 
evidence has been given to every other party. 


(2) Where any such medical or dental practitioner has 
been required to attend and give oral evidence at or before 
trial and the court is of the opinion that his evidence could 
have been introduced as effectively by way of a medical 
report, the court may order the party who required the 
attendance of the medical or dentai practitioner to pay 
the costs of his attendance. 


53.01 
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Where Available 

(1) By order of the court, or by consent of the parties, 
a person may be examined on oath before trial for the 
purpose of having a deposition of his testimony available 
to tender as evidence at the trial. 


(2) An order may be made under paragraph (1) where 
the court is satisfied that material evidence may be obtained 
from a person, 


(a) who may not be able to attend or testify at 
the trial by reason of illness, age or other 
infirmity; 


(b) whose attendance at the trial may not be 
compelled by reason of his absence from 
Ontario; or 


(c) who resides out of Ontario and it is impos- 
sible to procure his attendance or impractical 
to do so by reason of the expense involved. 


Procedure 

(1) Unless otherwise ordered or provided by this rule, 
the procedure prescribed by Rule 33 shall apply to the 
examination of any witness under this rule. 


(2) On the examination of a witness under this rule, 
he may be examined, cross-examined and re-examined in 
the same manner as a witness at trial. 


(3) An order or consent for the examination of a 
witness under this rule may provide that the examination 
be recorded by videotape or other similar means either in 
addition to or in substitution for a typewritten transcript. 


53.03 
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Examination Out of Ontario 

(1) Where an order is made under this rule for the 
examination of a witness out of Ontario, the order shall 
provide for, 


(a) the issuance of a Commission (Form 53A) 
authorizing the taking of such evidence 
before the Commissioner therein named; 
and, if requested, 


(b) the issuance of a Letter of Request (Form 
53B) directed to the appropriate authority 
in the jurisdiction in which the witness is 
to be found, requesting the issuance of such 
process as may be necessary to compel that 
witness, or any other witness who may be 
examined under this rule, to attend and sub- 
mit to examination before the Commissioner. 


(2) The examination of a witness out of Ontario shall 
take the form of oral questions and answers, unless some 
other form of examination is required by the order or by the 
law of the place where the examination is conducted. 


(3) At the conclusion of the examination of a witness 
ordered to be examined under this rule, the Commissioner 
shall, on the consent of all parties, allow any other witness 
who is to be found in the same jurisdiction to be examined 
before him. 


Use at Trial 

(1) A deposition taken under this rule shall be admis- 
sible at trial, unless the court otherwise orders, as the evidence 
of the witness so examined, saving all just exceptions, and 
may be tendered in evidence by any party to the action. 


(2) Where the evidence of a witness has been taken 
pursuant to this rule, he shall not be called to give evidence 
at the trial, except with leave of the trial judge. 


54.01 
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RULE 54 TRIAL PROCEDURE 


Failure to Attend at Trial 

(1) Where an action is called for trial and all of the 
parties fail to attend, the trial judge may strike the action 
off the list. 


(2) Where an action is called for trial and any party 
fails to attend, the trial judge may, 


(a) proceed with the trial in the absence of that 
party; 


(b) where the plaintiff attends and the defendant 
fails to attend, allow the plaintiff to prove his 
claim and dismiss the counterclaim, if any; 


(c) where the defendant attends and the plaintiff 
fails to attend, dismiss the claim and allow 
the defendant to prove his counterclaim, if 
any; or 


(d) make such other order as may seem just. 


(3) Any judgment obtained against any party who 
failed to attend at the trial may be set aside by a judge on 
such terms as may seem just where the motion is brought 
without undue delay and the failure to attend is satisfac- 
torily explained. Unless the failure to attend was through 
no fault of the applicant, he shall be required to satisfy 
the judge that there is a triable issue. 


Adjournment of Trial 

A judge may at any time postpone or adjourn a trial 
to such time and place, and upon such terms as may seem 
just. 
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54.03 Court Experts 
(1) On the application of any party, a judge may, 
at any time, appoint one or more independent experts to 
inquire and report on any question of fact or opinion rele- 
vant to to any issue in the action. 


(2) The court expert shall be named by the judge and, 
where possible, shall be an expert agreed upon by the parties. 


(3) The order shall contain the instructions to be given 
to the dxpert and the judge may, from time to time, make 
such further orders as he deems necessary to enable the court 
expert to carry out his instructions, including the examination 
of any party or property and the making of experiments and 
tests. 


(4) The judge may direct the court expert to make a 
further supplementary report. 


(5) A copy of the report of any expert appointed 
by the court shall be sent to each of the parties, and the 
original shall be filed as evidence at the trial of the action. 


(6) Any party may, at the trial, cross-examine the 
expert on his report. 


(7) Where a court expert is appointed, any party may 
call one expert to give evidence on any question of fact or 
opinion reported on by the court expert, but no party may 
call more than one such witness without leave of the court. 


(8) The remuneration of a court expert shall be fixed 
by the judge, and shall include a fee for his report and a 
proper sum for each day that he is required to attend at trial. 


(9) Where a court expert is appointed, the liability 
of the parties for the payment of his remuneration shall be 
determined by the judge. 
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(10) Where an application by any party for the appoint- 
ment of a court expert is opposed, the judge may, as a 
condition of making the appointment, require the party 
applying for the appointment to give such security for the 
remuneration of the court expert as may seem just. 


Exhibits 

(1) Exhibits shall be marked and numbered consecu- 
tively, and the registrar attending the trial shall make a list 
of the exhibits, giving a description of each exhibit, and 
stating by whom it was put in evidence and, where the person 
from whose possession it came is other than a party, the 
name and identity of that person. 


(2) At any time following the trial judgment, any 
party may apply to the registrar for delivery of all or any of 
the exhibits upon filing the consent of all parties represented 
at the trial. 


(3) Subject to the preceding paragraph, the exhibits 
shall remain in the custody or control of the registrar, 


(a) until the time for taking an appeal to the 
Court of Appeal has expired; or 


(b) where an appeal is taken to the Court of 
Appeal and has been disposed of, until the 
time for taking an appeal to the Supreme 
Court of Canada has expired; or 


(c) where an appeal is taken to the Supreme 
Court of Canada, until it is disposed of. 


(4) Upon the expiration of the time for appeal or 
on the disposition of the appeal, the registrar shall, unless 
otherwise ordered, return the exhibits to the respective 
solicitors or record for the parties who put the exhibits in 
evidence at the trial and those solicitors shall return the 
exhibits to the persons from whose possession they came. 
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54.05 View by Judge or Jury 


54.06 


54.07 


The judge, or the judge and jury, by whom any action is 
being tried, or the court before whom any appeal is being 
heard, may, in the presence of the parties or their counsel, 
inspect any real or personal property concerning which any 
question arises in the action, or the place where the cause 
of action arose, where such a view may facilitate the under- 
standing of the evidence. 


Exclusion of Witnesses — 

(1) Subject to paragraph (2), the trial judge may, and 
at the request of any party shall, exclude any witness from 
the courtroom until called to give evidence. 


(2) An order excluding witnesses from the courtroom 
shall not apply to a party to the action or to any witness 
whose presence is essential to instruct counsel for the party 
calling him, but the trial judge may require any such party 
or witness to give his evidence before any other witnesses 
are called to give evidence on behalf of that party. 


(3) Where an order is made excluding a witness from 
the courtroom, he shall not have any communication with 
any witness who has testified during his absence from the 
courtroom until after the witness so excluded has been 
called and has given his evidence. 


(4) Nothing in this sub-rule shall preclude the trial 
judge from excluding any person from the courtroom who 
is interfering with the proper conduct of the trial or who 
is otherwise improperly conducting himself. 


Order of Presentation 

(1) On the trial of an action with a jury, the order of 
presentation, unless otherwise directed by the trial judge, 
shall be regulated as follows: 


(a) The plaintiff shall be allowed to make his 
opening address first and, subject to clause 
(b), immediately thereafter adduce whatever 
evidence he may wish to call; 
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(b) Where the defendant so request, he may, by 
leave of the trial judge, make his opening 
address immediately after the opening ad- 
dress of the plaintiff, and before the plaintiff 
adduces any evidence; 


(c) When the evidence adduced on behalf of the 
plaintiff is concluded, the defendant may 
make his opening address, unless he has 
already done so, and then proceed to adduce 
whatever evidence he may wish to call; 


(d) When the evidence adduced on behalf of the 
defendant is concluded, the plaintiff may 
proceed to adduce whatever evidence he 
may properly call in reply and, at the con- 
clusion thereof, the defendant shall make 
his closing address followed by the closing 
address of the plaintiff; 


(e) Where the defendant calls no evidence at 
the conclusion of the evidence adduced on 
behalf of the plaintiff, the plaintiff shall 
make his closing address followed by the 
closing address of the defendant. 


(2) Where the burden of proof in respect of all matters 
in issue in the action lies on the defendant, the trial judge 
may reverse the order of presentation. 


(3) Where there are two or more defendants separately 
represented, the order of presentation shall be as directed by 
the trial judge. 


(4) Where a party is represented by counsel, the right 
to address the jury shall be exercised by his counsel. 
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54.08 Disagreement of the Jury 
(1) Where the jury disagrees, or makes no finding upon 
which judgment can be granted, the trial judge may, 


54.09 


(a) 


(b) 


on the application of the defendant, dismiss 


the action on the ground that there is no evi- 
dence to warrant a judgment for the plaintiff, 
or that for any other reason he is not entitled 
to judgment; or 


direct that the action be re-tried at the same 
sittings by a jury selected from a new panel 
or at any subsequent sittings. 


(2) Where a jury is directed to answer questions, and 
answers some but not all, or where the answers are conflict- 
ing so that judgment cannot be granted upon such findings, 
the action shall be re-tried as in the case of a disagreement. 


Omission to Prove a Fact or Document 
Where through accident or mistake or other cause, any 
party omits or fails to prove some fact or document material 


to his case, 


(a) 


(b) 


the judge may proceed with the trial subject 
to the fact or document being afterwards 
proved at such time and upon such terms as 
he may direct; or 


where the case is being tried by a jury, the 
judge may direct the jury to find a verdict as 
if the fact or document had been proved, and 
the verdict shall take effect on the fact or 
document being afterwards proved as directed, 
and, if not so proved, judgment shall be 
granted to the opposite party, unless the 
judge otherwise directs. 
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54.10 Assessment of Damages 
Where damages are to be assessed in respect of, 
(a) any continuing cause of action; 


(b) repeated breaches of recurring obligations; or 


(c) intermittent breaches of a continuing obliga- 
tion, 


the damages shall be assessed down to the time of assessment, 
including damages for breaches occurring after the com- 
mencement of the proceeding. 


55.01 


55.02 
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Evidence by Witnesses 

(1) Unless otherwise provided by these rules, witnesses 
at the trial of an action may be orally examined, cross- 
examined and re-examined under oath. 


(2) The trial judge shall exercise reasonable control 
over the mode of interrogation of a witness so as to protect 
the witness from undue harassment or embarrassment and 
may disallow any question put to a witness that is vexatious 
or irrelevant to any matter which may properly be inquired 
into at the trial. 


(3) The trial judge may at any time direct that a 
witness be recalled for further examination. 


(4) Where a witness appears to be evasive, the trial 
judge may permit the party calling that witness to examine 
him by means of leading questions relevant to the matters 
in issue. 


(5S) Where a witness does not understand the language 
in which the trial is being conducted, or is a deaf or mute 
person, it shall be the responsibility of the party calling that 
witness to provide a competent interpreter who, before the 
witness is sworn or examined, shall be sworn to accurately 
interpret the administration of the oath, the questions to be 
put to the witness and his answers thereto. 


Evidence by Affidavit 

(1) Before or at the trial of an action, the court may 
make an order, upon such terms as may seem just, allowing 
the evidence of any witness to be given by affidavit or any 
particular fact or document to be proved by affidavit, unless 
an adverse party requires the attendance of the deponent at 
trial for cross-examination. 
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(2) Where an order is made under paragraph (1) prior 
to the trial, it may be revoked or varied by the trial judge 
where it appears necessary to do so in the interests of justice. 


(3) At the trial of an undefended action, the evidence 
by or on behalf of the plaintiff may be given by affidavit 
unless, in any particular case, the trial judge requires the 
plaintiff to call oral evidence. 


Compelling Attendance at Trial 

(1) Where a party requires the attendance of any 
person in Ontario as a witness at a trial, he may serve him 
with a Summons to Witness (Form 55A) requiring him to 
attend the trial at the time and place stated therein, and any 
such summons may also require him to produce at the trial 
all documents in his possession, custody or control relating 
to the matters in question in the action or such documents 
relating thereto as may be particularly specified therein. 


(2) On the request of any party, or his solicitor, and 
on payment of the prescribed fee, a registrar shall issue a 
Summons to Witness signed by him under the seal of the 
court and that party or his solicitor shall complete the sum- 
mons as the circumstances may require and may insert 
therein the names of any number of witnesses. 


(3) No Summons to Witness for the production of an 
original record or document that may be proved by a certified 
copy shall be served without leave of the court. 


(4) A Summons to Witness shall be served by leaving 
a copy thereof with the witness personally and, unless he is a 
party, at the same time paying or tendering to him the proper 
conduct money, and it shall not be necessary for the process 
server to produce the original or have it in his possession. 


(S) Service of a Summons to Witness and the payment 
or tender of any conduct money may be proved by affidavit. 


55.04 


55.05 


a1 79 - 


EVIDENCE AT TRIAL RULE 55 


(6) A Summons to Witness continues to have effect 
until the conclusion of the sittings for which the attendance 
of the witness is required. 


(7) Where a witness fails to attend at the trial of an 
action or to remain in attendance in accordance with the 
requirements of a Summons to Witness duly served upon 
him, and the presence of that witness is material to the ends 
of justice, the presiding judge may, by his Warrant (Form 
55B) directed to all sheriffs and other peace officers in the 
Province of Ontario, cause such witness to be apprehended 
anywhere within Ontario and forthwith brought before the 
court. Upon being so apprehended, he may be detained in 
custody until his presence as such witness is no longer re- 
quired, or released on such terms as the court may order, 
and he may be ordered to pay the costs arising out of his 
failure to attend or remain in attendance. 


Compelling Attendance of Witness in Custody 

The court may order the issue of a Writ of Habeas 
Corpus Ad Testificandum (Form 55C), directing the sheriff, 
jailer or other officer having the custody of a prisoner, to 
produce him for any examination authorized by these rules 
or as a witness at a trial. 


Calling Adverse Party as a Witness 

(1) A party intending to call as a witness at the trial 
an adverse party, or any officer or director of a corporation 
that is an adverse party, may either serve him with a Summons 
to Witness or serve on the adverse party or his solicitor, at 
least 10 days before trial, notice of his intention to call him 
as a witness. 


(2) A party may call as a witness an adverse party, or 
any officer or director of a corporation that is an adverse 
party, in attendance at the trial, unless the adverse party has 
already testified on his own behalf, or undertakes to do so, 
or, where the adverse party is a corporation, the officer or 
director has already testified, or counsel for the corporation 
undertakes to call him as a witness. 
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(3) A party calling an adverse party, or any officer 
or director of a corporation that is an adverse party, as a 
witness, may cross-examine him. 


(4) If a person required to testify pursuant to this 
sub-rule refuses or neglects to attend at the trial or to remain 
in attendance at the trial or refuses to be sworn or to answer 
any proper question put to him or to produce any document 
which he is required to produce, the court may pronounce 
judgment in favour of the party calling that witness, adjourn 
the trial, or make such other order as may seem just. 
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RULE 56 DIRECTING A REFERENCE 


56.01 Where a Reference May be Directed 
Subject to any right to have any issue tried with a jury, 
a judge may, at any time, 


(a) direct a reference to determine any question 
or issue arising in a proceeding, or refer the 
whole proceeding for trial where, 


(i) all parties, who are not under disability, 
consent; 


(ii) a prolonged examination of documents 
or a scientific or local investigation is 
required that, in the opinion of the judge, 
cannot conveniently be made by the trial 
judge or ajury; or 


(iii) a substantial issue in dispute requires 
the taking of an account; 


(b) direct a reference for the taking of any 
accounts or the making of any inquiries in 
connection with the conduct of a sale, the 
appointment of a committee, guardian or 
receiver, or the enforcement of any judgment. 


56.02 To Whom Reference May be Directed 
(1) In a Supreme Court proceeding, a reference may 
be directed to a local judge, a master, a local master or to a 
referee agreed upon by the parties. 


(2) In a county court proceeding, a reference may be 
directed to the local master, to the clerk of the court or to a 
referee agreed upon by the parties. Where the judge directing 
the reference is a local master, the reference may be directed 
to himself. 


56.03 
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(3) Where a reference is directed to a referee, he shall 
be deemed to be, for the purposes of the reference, an officer 
of the court directing the reference. 


(4) The judge directing any reference to a referee shall 
determine his remuneration and the liability of the parties 
for the payment thereof. 


Judgment or Order of Reference 

In addition to defining the nature and subject matter of 
the reference, the judgment or order of reference may con- 
tain directions as to the conduct of the reference and may 
designate which party is to have carriage of the reference. 


Motions on a Reference 

Any person to whom a reference has been directed shall 
hear and dispose of any motion made in connection with the 
reference, provided, however, that in his absence or with his 
consent such a motion may be heard and disposed of by any 
judge, local judge, master or local master of the court in 
which the reference was directed. 


Report on Reference 

Any person to whom a reference has been directed shall 
make his findings and embody his conclusion in the form of 
a report. 


Confirmation of Report 
(1) A report shall have no effect until it has been 
confirmed. 


(2) Where a judgment or order directing a reference 
does not require the person to whom the reference is directed 
to report back to the judge directing the reference or to a 
judge of that court, the report shall be deemed to be con- 
firmed upon the expiration of 15 days after a copy of the 
report, with proof of service thereof on every party who 
appeared on the reference, has been filed in the office in 
which the proceeding was commenced unless a notice of 
appeal is served within that time. 
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(3) Where the judgment or order directing a reference 
requires the person to whom the reference is directed to 
report back to the judge directing the reference or to a judge 
of that court, the report may only be confirmed on a motion 
for judgment and there shall be no right of appeal from the 
report itself, but an appeal may be taken from the disposition 
of the motion for judgment. 


Appeal from Report 

(1) Where the whole proceeding has been referred for 
trial or hearing, an appeal from the report shall be to the 
Divisional Court. 


(2) In every other case where there is a right of appeal 
from a report, the appeal shall be, 


(a) to a judge of the High Court, where the pro- 
ceeding is in the Supreme Court; or 


(b) where the proceeding is in a county court, 
to a judge of that court, unless the reference 
was directed to a judge of that court as local 
master in which case the appeal shall be to 
a judge of the High Court. 


(3) An appeal from a report shall be on notice setting 
out the grounds of appeal, served within 15 days after a 
copy of the report, with proof of service thereof on every 
party who appeared on the reference, has been filed in the 
office in which the proceeding was commenced. 


(4) Except as provided in paragraph (3), where the 
appeal is to the Divisional Court, the applicable provisions 
of Rule 62 shall apply as if the appeal was from a judgment. 


(5) Where the appeal is to a judge of the High Court 
it shall be made returnable within 30 days after the filing of 
the report and the provisions of Rule 63.02 shall apply as if 
the appeal was from an interlocutory judgment or order. 
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57.01 Conduct of Reference 
Any person to whom a reference has been directed shall, 


(a) subject to any directions contained in the 
judgment or order of reference, conduct the 
reference in the least expensive and most 
expeditious manner and, to that end, he 
shall give such directions as may seem neces- 
sary and he may dispense with any proceeding 
ordinarily taken which he considers to be 
unnecessary or adopt a procedure different 
from that ordinarily taken; 


(b) report any special circumstances and _ shall 
generally inquire into, decide and report on 
all matters relating thereto, as fully as if they 
had been specifically referred to him; and 


(c) conduct the reference, as nearly as may be, in 
accordance with the practice and procedure 
on a reference before a master, and for that 
purpose, he shall have the same power and 
authority as a-master. 


57.02 Practice and Procedure on a Reference before a Master 
(1) The party having carriage of the reference shall 
forthwith proceed to take out the judgment or order of refer- 
ence and, within 10 days thereafter, apply to the master for 
an appointment to consider the reference and, in default 
thereof, any other party having an interest in the reference 
may assume carriage of the reference. 


(2) On the return of the appointment, the master shall 
give such directions for the conduct of the reference as may 
seem just including, 


(a) the time and place at which the reference is 
to proceed; 
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(b) any special directions as to the parties who 
- are to attend; and 


(c) any special directions as to how the evidence 
is to be received. 


(3) Any such directions may be varied or supplemented 
during the course of the reference as to the master may seem 
just. 


(4) Unless otherwise directed by a master or required 
by these rules, at least 5 days notice of the reference, together 
with a copy of the judgment or order of reference, shall be 
served upon every other party to the action. 


(5) Where it appears to the master that any person 
ought to be added as a party to the action, the master may 
make an order adding him as a party defendant and direct 
that a copy of such order, together with a copy of the judg- 
ment or order of reference and a Notice to an Added Party 
(Form 57A) be served on such person, who thereupon shall 
be treated and named as a party to the action and shall be 
bound as if he had been an original party thereto. 


(6) A person so served may apply to a judge at any 
time within 10 days from the date of such service to dis- 
charge, add to, vary or set aside the judgment or order of 
reference or the order adding him as a party. 


(7) The master may grant leave to make any necessary 
amendments to the pleadings which are not inconsistent with 
the judgment or order of reference as may seem just. 


(8) Where it appears to the master that two or more 
parties have substantially similar interests, he may require 
such parties to be represented by the same solicitor; and, 
where those parties cannot agree upon the choice ofa solicitor 
to represent them, the master may designate a solicitor for 
that purpose upon such terms as may seem just. 
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(9) The master shall keep in his office a Procedure 
Book in which he shall note all proceedings taken before 
him and all directions given by him in respect of the reference, 
and such directions need not be embodied in a formal order 
to bind the parties attending on the reference. 


(10) Where a reference cannot be completed in one day, 
it shall be adjourned to the following day, if possible. Where 
this is not possible, the master shall note the adjournment in 
his Procedure Book, together with the reason therefor and 
shall, if possible, fix the time when it is to be resumed. 


(11) Where the party having carriage of the reference 
does not proceed with reasonable diligence, the master may, 
upon the motion of any other interested party, transfer to 
him the carriage of the reference. 


(12) The master may require any party to be examined 
and to produce such documents as he thinks fit and may give 
directions for their inspection by any other party. 


(13) When the hearing of the reference is completed, 
the master shall fix a day to settle his report and notice 
thereof shall be served upon all parties who have appeared 
upon the reference unless such notice is dispensed with. 


(14) In a proceeding for the administration of the estate 
of a deceased person, the report shall, as far as possible, be 
according to Form 57B. 


(15) Where the master has made a ruling with respect to 
the admissibility of evidence or otherwise during the course 
of the reference he shall, on the request of any party, set out 
in his report his ruling and the reasons therefor. 


(16) Any ruling made by the master on a reference shall 
not be subject to appeal during the course of the reference, 
except by leave of the master. Where such leave is granted, 
the master shall set out his ruling in an interim report. 
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(17) The party having carriage of the reference shall 
prepare a draft report and present it to the master to settle 
on the day fixed therefor. 


(18) When the report is settled and signed by the master, 
the party having carriage of the reference shall forthwith 
serve a copy thereof on all parties appearing on the reference 
and file a copy thereof with proof of such service. 


(19) While a reference is pending before the master, all 
documents relating thereto shall be filed with the master and, 
upon completion of the reference, such documents shall be 
sent to the office in which the action was commenced for 
filing in the court file. 


Taking of Accounts 
(1) On the taking of accounts, the master may, 


(a) take account of money, rents and profits 
received or which, but for wilful neglect or 
default, might have been received; 


(b) make allowance for occupation rent, and 
determine the amount thereof; 


(c) take into account necessary repairs, lasting 
improvements, costs and other expenses prop- 
erly incurred; and 


(d) make all just allowances. 


(2) Where an account is to be taken, the accounting 
party, unless the master otherwise directs, shall prepare the 
account in debit and credit form, verified by affidavit, and 
the items on each side of the account shall be numbered 
consecutively, and the account shall be referred to in the 
affidavit as an exhibit and shall not be annexed thereto. 
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(3) The master may direct that the books of account 
in which the amounts required to be taken have been kept, 
or any of them, be taken as prima facie evidence of the truth 
of the matters therein contained. 


(4) Before proceeding to the hearing of a reference, 
the master may appoint a day for the purpose of taking the 
accounts and may direct the production and inspection of 
vouchers and, if deemed proper, cross-examination of the 
accounting party on his affidavit with a view to ascertaining 
what is admitted and what is contested between the parties. 


(5) Where any party questions an account he shall give 
to the accounting party particulars of his objection thereto 
with specific reference to the item in question by number, 
and the master may require him to give further particulars 
of any such objection. 


Making of Inquiries 

(1) The master may cause advertisements for creditors 
or for heirs or next-of-kin, or other unascertained persons, 
and for the representatives of such as are deceased, to be 
published. 


(2) In any such advertisement, the master shall appoint 
a time and place for filing the claims of any such persons 
and the advertisement shall notify them that, unless their 
claims are so filed, they will be excluded from the benefit 
of the order. 


(3) Before the day appointed by the master to consider 
the claims filed pursuant to any such advertisement, the 
executor, administrator or trustee, or such other person as 
the master directs, shall examine such claims and file an 
affidavit verifying a list of the claims sent in pursuant to 
the advertisement and stating which of them he believes 
should be disallowed and the reasons for such belief. 


(4) If any claim is contested, the master shall require 
Notice of Contestation (Form 57C) to be served upon the 
claimant fixing a day for adjudication upon the claim. 


57.05 
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Execution or Delivery of Deed or Conveyance 

Where any person refuses or neglects to execute or 
deliver any deed or conveyance as directed by any judgment 
or order of reference, the master may give direction as to 
the execution or delivery thereof. 


Direction for Payment of Money 

(1) Where pursuant to any judgment or order of 
reference the master directs any money to be paid at any 
specified time and place, he shall direct it to be paid into a 
bank to the credit of the party to whom it is made payable 
or to the joint credit of the party to whom it is made payable 
and the Accountant. 


(2) Where money is directed to be paid to the credit 
of the party to whom it is made payable, he may name the 
bank into which he desires it to be paid and it may be paid 
out without an order. 


(3) Where money is paid to the joint credit of the 
party and the Accountant, the Accountant shall sign the 
cheque for payment out upon the production of the consent 
of the party paying in, duly verified by affidavit, or by his 
solicitor, or in the absence of such consent, upon the order 
of the master. 


(4) Where it appears that any money in court belongs 
to a minor, the master shall require evidence of the age of 
the minor and shall, in his report, state the date of birth of 
any such minor. 


(5) Where any judgment or order of reference or any 
report directs the payment of money out of court to creditors, 
the person having carriage of the reference shall deposit with 
the Accountant a copy of such judgment, order or report, 
and shall give a Notice (Form 57D) to each creditor that 
payment of his claim, as allowed, may be obtained from 
the Accountant. 
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Conduct of Sale 

(1) Where a sale is ordered, the master may cause the 
property to be sold either by public auction, private contract 
or tender, or part by one mode and part by another, as may 


seem just. 


(2) Where a property is directed to be sold by auction 
or by tender, the party having the conduct of the sale shall 
prepare a draft advertisement pursuant to the instructions 
of the master showing, 


(a) 
(b) 


(c) 
(d) 
(e) 


(f) 


(g) 


the short style of cause; 


that the sale is pursuant to a judgment or 
order of the court; 


the time and place of the sale; 
a short description of the property to be sold; 


the manner in which the property is to be 
sold, whether in one lot or several and, if in 
several, in how many, and in what lots; 


what proportion of the purchase money is 
to be paid down by way of deposit, and at 
what time or times, and whether the residue 
of such money is to be paid with or without 
interest; 


that the sale is spbject to a reserve bid, if 
such is the case; and 


(h) the proposed conditions of sale. 


(3) The proposed conditions of sale shall be those set 
forth in Form 57E, subject to such modification as to the 
master may seem just. 
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(4) Upon the return of the appointment to give direc- 
tions for the sale, the master shall settle the advertisement, 
fix the time and place of sale, name an auctioneer, where one 
is to be employed, give directions for publication of the adver- 
tisement and for the obtaining of appraisals, fix a reserve bid, 
if any, and make all other necessary arrangements for the sale. 


(5) All parties may bid except the party having the 
conduct of the sale and any trustee, agent or other person 
in a fiduciary position to him. Where the party having the 
conduct of the sale wishes to bid, the master may transfer 
the conduct of the sale to another party or to any other 
person appointed by him. 


(6) Where no auctioneer is employed, the master or 
his clerk shall conduct the sale. 


(7) The deposit required by the conditions of sale 
shall be paid to the party having the conduct of the sale or 
his solicitor at the time of sale and shall forthwith be paid 
by him into court in the name of the purchaser. 


(8) Where a contract of sale is made through an 
auctioneer, the auctioneer shall make an affidavit as to the 
result of the sale. Where no auctioneer is employed, the 
master shall enter the result in his Procedure Book and, in 
either case, the master may make an interim report on the 
sale (Form 57F). 


(9) Objection to the sale shall be by way of appeal 
from the report on the sale and notice of the appeal shall be 
served upon all parties to the reference and upon the purchaser 
who shall be deemed to be a party for the purpose of any 
such appeal. 


57.08 
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(10) The purchaser may pay his purchase money or 
the balance thereof into court without order, and, after the 
expiration of the time for appeal from the report on the sale, 
upon notice to the party having the conduct of the sale, he 
may, if he so desires, obtain a vesting order. Where possession 
is wrongfully withheld from the purchaser, either the purchaser 
or the party having the conduct of the sale may apply for an 
order against any party in possession. 


(11) The purchase money shall not be paid out of court 
except upon consent of the purchaser or his solicitor or upon 
proof to the Accountant that the purchaser has received a 
conveyance or vesting order of the property for which the 
money in question was paid into court. 


(12) No conveyance shall be settled until evidence is 
produced of the purchase money having been paid into court 
and, where a mortgage is taken for part of the purchase 
money, until evidence is given to the master of such mortgage 
having been registered and deposited with the Accountant. 


Appointment of Committee, Guardian or Receiver 

(1) Where, by any judgment or order of reference, a 
master is directed to appoint a committee, guardian or 
receiver, the master shall not report on such appointment 
until he has settled and approved any security required by 
the judgment or order and until such security has been duly 
filed with the Accountant. 


(2) Where, by any judgment or order of reference or 
report, the person so appointed is required to pass his accounts 
or to pay his balances into court, and is in default of com- 
pliance with such direction, the master may, on the passing 
of accounts, disallow any compensation and may charge such 
person with interest on his balances. 
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RULE 58 SECURITY FOR COSTS 


58.01 Where Available 
In any action a plaintiff may be ordered to furnish 
security for costs where it appears that, 


(a) he is ordinarily resident out of Ontario; 


(b) the defendant has a judgment or order against 
the plaintiff for costs in another action, and 
those costs remain unpaid in whole or in part; 


(c) his is a nominal plaintiff, and there is good 
reason to believe that he has not sufficient 
assets in Ontario to pay the costs of the 
defendant if ordered to do so; 


(d) it is a corporation, and there is good reason 
to believe that it has not sufficient assets in 
Ontario to pay the costs of the defendant 
if ordered to do so; or 


(e) the defendant is entitled by any statute to 
security for costs. 


58.02 Time for Making Motion 
A motion for security for costs may be made to the 
court at any time after the defendant has delivered his 
Statement of Defence and before the action is placed on 
the list for trial. 


58.03 Amount and Form of Security and Time for Furnishing 
The amount and form of the security and the time 
for paying into court or otherwise furnishing the required 
security shall be determined by the court. 


58.04 


58.05 


58.06 


58.07 


58.08 


58.09 
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Form and Effect of Order 

An Order for Security for Costs (Form 584A) shall 
have the effect of staying all proceedings in the action from 
the date the order is served until the amount of security 
required has been furnished, unless otherwise provided. 


Default of Plaintiff 

Where a plaintiff defaults in furnishing the security 
required by such an order, the defendant who obtained 
the order may apply for an order dismissing the action with 
or without costs, as may seem just. 


Amount May Be Varied 

The amount of security required by an order for security 
for costs may be increased or decreased by the court at any 
time and from time to time. 


Notice of Compliance 

Upon furnishing the security required by such an order, 
the plaintiff shall forthwith give notice of his compliance to 
the defendant who obtained the order and to every other 
party. 


Payment Out 

Any monies paid into court as security for costs may 
be paid out on the consent of the solicitors for the parties 
concerned without order, and may be paid to the solicitor 
for either party upon production of the consent of his client 
verified by affidavit. Where the money has been paid into 
court by or on behalf of an insurer of one or more of the 
parties, the consent of the client may be given by such 
insurer. 


Effect of Rule 

Notwithstanding the provisions of this rule, any party 
to a proceeding may be ordered to furnish security for costs 
where, by these rules or otherwise, the court has a discretion 
to impose terms as a condition of granting him relief. 
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RULE 59 COSTS OF PROCEEDINGS BETWEEN 


PARTY AND PARTY 


59.01 Authority of the Court 
Nothing in this rule shall be construed so as to interfere 
with the authority of the court or a judge, 


(a) 


(b) 


(c) 


(d) 


to fix the costs of any proceeding, or any step 
therein, with or without reference to any tariff, 
instead of referring them for taxation; 


to allow or refuse costs in respect of some 
particular issue or part of a proceeding; 


to allow a percentage of taxed costs or allow 
taxed costs up to or from a particular stage of 


a proceeding; or 


to order costs on a solicitor and client basis. 


59.02 Costs of a Proceeding 
(1) In making any order as to costs, the court or a 
judge may have regard to, 


(a) 
(b) 
(c) 
(d) 
(e) 


(f) 


(g) 


the amount claimed and the amount recovered; 
the apportionment of liability; 

the complexity of the proceeding; 

the importance of the issues; 

the conduct of any party which tended to 
shorten or unnecessarily lengthen the dura- 


tion of the proceeding; 


the manner in which the proceeding was 
conducted; 


any step in the proceeding that was improper, 
vexatious, prolix or unnecessary; 


59.03 
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(h) any step in the proceeding that was taken 
through over-caution, negligence or mistake; 


(i) the neglect or refusal of any party to make 
an admission that should have been made; 


(Gj) whether or not two or more defendants or 
respondents should be allowed more than 
one set of costs where they have defended 
the proceeding by different solicitors, or 
where, although they defended by the same 
solicitor, they separated unnecessarily in 
their defence; and 


(k) any other matter relevant to the question 
of costs. 


(2) In awarding costs to be taxed, the court or a judge 
may give directions to the taxing officer in respect of any 
one or more of the matters referred to in paragraph (1); and, 
subject to such direction or in the absence of any such direc- 
tion, the taxing officer shall exercise his discretion in respect 
of any of those matters that may appear to be relevant. 


Costs of a Motion 
(1) Contested Motion 
Where, on the hearing of a contested motion, 
the court is satisfied that such motion ought not to have 
been brought or opposed, as the case may be, the court shall 
fix the costs of the motion and order them to be paid forth- 
with or order them to be paid forthwith after taxation. 


(2) Motion Without Notice 
On a motion made without notice, there shall 
be no costs thereof to any party, unless otherwise ordered. 


59.04 


39.05 


59.06 


59:07 
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Costs on Settlement 

Where a proceeding is settled on the basis that a party 
thereto shall pay or recover costs, and the amount of such 
costs is not determined by the settlement, then, upon the 
filing of a copy of the minutes of settlement, such costs may 
be taxed in accordance with the appropriate tariffs as if an 
order had been made for the taxation thereof. 


Where Action Brought in Wrong Court 

(1) Where an action of the proper competence of a 
county court is brought in the Supreme Court, or an action 
of the proper competence of a small claims court is brought 
in the Supreme Court or in a county court, the trial judge 
may order that the plaintiff shall not recover any costs. 


(2) Where the proceeding is dismissed for want of 
jurisdiction, the court shall nevertheless have jurisdiction 
over the costs of that proceeding. 


Costs of Litigation Guardian 

(1) In a proper case, the court may order a successful 
party to pay the costs of a litigation guardian of a party 
under disability who is a defendant or respondent only to 
the extent that the successful party is able to recover them 
from the party liable for his costs. 


(2) Where a litigation guardian is ordered to pay costs, 
he is entitled to recover any such costs paid by him from 
the person under disability for whom he has acted, unless 
otherwise ordered. 


Costs of Abandoned Motion, Application or Appeal 

(1) Where a party serves a Notice of Motion and fails 
to set the motion down within the time prescribed by these 
rules, he shall be deemed to have abandoned the motion, 
and unless otherwise ordered, the party upon whom the 
notice has been served is thereupon entitled to the costs 
of the motion. 


59.08 
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(2) A party who serves a Notice of Motion may 
countermand it by notice served on the opposite party who 
is thereupon entitled to the costs of the motion. 


(3) The costs of any such motion may be taxed with- 
out an order, upon production of the Notice of Motion 
served, with an affidavit that the motion was not set down 
within the time prescribed by these rules, or upon the pro- 
duction of the notice of countermand served, as the case 
may be, and, if the costs are not paid within 7 days after 
taxation, the party entitled thereto may issue execution 
therefor. 


(4) The provisions of this sub-rule shall apply, with 
any necessary modification, to a Notice of Application or to 
a Notice of Appeal. 


Taxation of Costs 
(1) Applicability of Tariffs 


(a) On a taxation of party and party costs, fees 
and disbursements according to Tariff “A” 
to these rules and such other disbursements 
according to the applicable tariff fixed by 
regulation pursuant to The Administration 
of Justice Act shall be taxed and allowed, 
and no other fees, disbursements, allowances 
or charges than therein set forth shall be taxed 
or allowed in respect of the matters therein 
provided for, unless otherwise ordered. 


(b) In cases where services authorized by the 
Law Society of Upper Canada as being within 
the competence of articled students-at-law 
are rendered by such a student, the fees and 
allowances shall be taxed and allowed at an 
amount equal to one-half of the amount set 
down in Tariff ‘‘A’’. 
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(c) 


(d) 


(e) 


Costs payable out of the proceeds of land 
sold, mortgaged or leased under The Devolu- 
tion of Estates Act shall be taxed and allowed 
according to Tariff ““B”’ to these rules. 


On the passing of accounts by a trustee ora 
personal representative of a deceased person 
or by a committee, the master shall fix the 
costs of such passing of accounts according 


‘to the tariff provided for the passing of 


accounts in a surrogate court, subject to 
increase in his discretion where the tariff 
in his opinion is inadequate, but such dis- 
cretion may be reviewed by a judge on the 
motion of any person affected thereby. 


In a proceeding for administration or parti- 
tion, unless otherwise ordered by a judge, 
instead of the costs being taxed and allowed 
according to the applicable tariffs, each 
person properly represented by a solicitor 
and entitled to costs out of the estate, other 
than creditors not parties to the proceeding, 
is entitled to his actual disbursements in the 
proceeding, not including counsel fees, and 
there shall be allowed for the other costs of 
the proceeding payable out of the estate, a 
commission on the amount realized or on 
the value of the property partitioned, which 
commission shall be apportioned among the 
persons entitled to costs, as may seem just. 
Subject to such increase or decrease, as may 
be recommended by a master and approved 
by a judge, such commission shall be as set 
out in Tariff ‘‘C” to these rules and such re- 
muneration shall be instead of all fees whether 
between party and party or between solicitor 
and client. 
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(2) Taxing Officer 


Where any party is entitled to costs which 


have not been fixed, such costs may be taxed by the local 
taxing officer where the proceeding was commenced, but 
where the proceeding is in the Supreme Court, such costs 
shall be taxed, at the election of any party to the proceeding, 
by a taxing officer at Toronto. 


(3) Procedure on Taxation 


(a) 


(b) 


A party entitled to tax a party and party bill 
of costs may file with the taxing officer, a 
copy of the bill of costs and obtain a Notice 
of Appointment to Tax a Party and Party Bill 
of Costs (Form 59A) from the appropriate 
taxing officer and serve a copy of the notice 
and the bill of costs on every party interested 
in the taxation at least 7 days before the date 
fixed for taxation. 


Where a party entitled to tax a party and party 
bill of costs refuses or neglects to bring in his 
bill of costs for taxation within a reasonable 
time, any party liable to pay such costs may 
obtain a Notice of Appointment to Deliver a 
Party and Party Bill of Costs for Taxation 
(Form 59B) from the appropriate taxing of- 
ficer and serve a copy thereof on every party 
interested in the taxation at least 21 days be- 
fore the date fixed for the taxation. Upon 
being served with such a notice, the person 
required to deliver and tax his party and party 
bill of costs shall file and serve a copy thereof 
on every party interested in the taxation, at 
least 7 days before the date fixed for the tax- 
ation. 
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(c) 


(d) 


Where a party is required to deliver a bill of 


costs for taxation and fails to do so at the 
appointed time, to the prejudice of any 
other party, the taxing officer may allow 
the defaulting party a nominal or other sum 
for costs so as to prevent such other party 
being prejudiced by such default. 


On any taxation of party and party costs, the 
taxing officer shali certify the amount of 
the costs taxed by him and, subject to appeal, 
his Certificate (Form 59C) is final and con- 
clusive as to the amount therein specified 
against all parties who have received notice of 
the taxation. 


(4) Discretion of the Taxing Officer 


(a) 


(b) 


(c) 


On the taxation of costs to be paid out of a 
fund or an estate, the taxing officer may 
direct what parties are to attend on the 
taxation and he may disallow the costs of 
any party whose attendance he considers 
unnecessary by reason of the interest of such 
party in the fund or estate being small or 
remote or sufficiently protected by other 
interested parties. 


Where several actions are brought on one 
bond, recognizance, promissory note, bill of 
exchange or other instrument, there shall be 
collected or recovered the costs taxed in one 
action only, at the election of the plaintiff, 
and the actual disbursements only in the other 
actions, unless the court otherwise orders. 


Where any one of the persons constituting a 
class formed by a master for representation 
in his office by one solicitor insists on being 
represented by a different solicitor, he shall 
pay the costs of his own solicitor and all such 
further costs as are occasioned to any of the 
parties by his being represented by a different 
solicitor from the solicitor so designated. 
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(d) Where a party entitled to receive costs from 


(e) 


another party is required to pay costs to that 
party, the taxing officer may adjust the costs 
by way of set-off. 


Unless otherwise ordered, no disbursements, 
other than fees paid to officers of the court, 
shall be allowed or taxed unless the payment 
thereof or the liability therefor is established, 
either by the solicitor appearing on the taxa- 
tion, or by affidavit. 


(S) Objections to Taxation 


(a) 


(b) 


(c) 


Upon request, the taxing officer shall with- 
hold his certificate for 7 days, or such other 
time as he may direct, in order to allow a party 
who is dissatisfied with the allowance or dis- 
allowance by the taxing officer of the whole 
or any part of any item to deliver to every 
other party interested therein and to the 
taxing officer, objections in writing to such 
allowance or disallowance, specifying con- 
cisely the item objected to. 


A party upon whom objections have been 
served may, within 7 days of such service, 
or within such other time as the taxing of- 
ficer may direct, deliver to every other party 
interested therein and to the taxing officer, a 
reply thereto. 


The taxing officer shall then reconsider and 
review his taxation upon such objections and 
reply, if any, and he may receive further evi- 
dence in respect thereof, and he may, and if 
requested he shall, state in writing the grounds 
and reasons for his decision thereon. 


- 203 - 


COSTS OF PROCEEDINGS RULE 59 
BETWEEN PARTY AND PARTY 


(6) Appeal from Taxation 


(a) A party may appeal from any decision of any 
officer taxing costs upon any question of 
principle or as to any item in respect of which 
objections have been duly filed, in a Supreme 
Court proceeding, to a judge of the Supreme 
Court or, in a county court proceeding, to a 
judge of that court. 


(b) The time for any such appeal and the pro- 
cedure thereon shall be governed by the 
provisions of Rule 63 as if the appeal were 
from an interlocutory judgment or order of 
a master, local judge, local master or other 
officer. 


59.09 Costs of a Sheriff 
(1) A sheriff claiming any fees, expenses or remunera- 
tion that have not been taxed shall, upon being required by 
either party and on payment of the prescribed fee, furnish 
such party with a copy of his bill of costs and have the same 
taxed by the proper taxing officer in his county. 


(2) A sheriff shall not, without taxation, collect any 
fees, costs or expenses after he has been required to have 
the same taxed. 


(3) Either the sheriff or the party requiring taxation 
may obtain an appointment for the taxation and the proce- 
dure thereon shall be the same as in the case of a taxation 
between party and party. 


(4) The sheriff is entitled to his fees and expenses on 
the enforcement of a Writ of Seizure and Sale, even where 
no money is realized on the seizure or sale. 


59.10 
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(5S) Where a person liable under a Writ of Seizure 
and Sale is dissatisfied with the amount of fees or expenses 
claimed by a sheriff in respect of the enforcement thereof, 
he may apply to a judge, before or after payment thereof, 
upon notice to the sheriff and, if the amount appears to be 
unreasonable, notwithstanding that it is in accordance with 
the tariff, the judge may reduce the amount, or order the 
amount to be refunded upon such terms as may seem just. 


Liability of the Solicitor for Costs 

(1) In any proceeding where a solicitor for any of 
the parties has acted in manifest disregard of the interests 
of justice and has thereby caused costs to be incurred im- 
properly, or without reasonable cause, or wasted by undue 
delay, negligence or other default, the court may make an 
order, 


(a) disallowing costs as between the solicitor 
and his client; 


(b) directing the solicitor to reimburse his client 
for any costs that the client has been ordered 
to pay to any other party; and 


(c) ordering the solicitor personally to pay the 
costs of any party. 


(2) Such an order may be made by the court, on its 
own motion, or on the motion of any party to the proceed- 
ing, but no such order shall be made unless the solicitor is 
given a reasonable opportunity to make representations to 
the court. 


(3) The court may direct that notice of any order 
against a solicitor under this sub-rule shall be given to his 
client in such manner as may be specified in the order. 
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59.11 Charging Order 

(1) Where a solicitor has been employed to commence, 
continue or defend any proceeding, a judge may, upon an 
application, declare such solicitor, or his personal representa- 
tive, to be entitled to a charge upon the property recovered 
or preserved through the instrumentality of such solicitor, 
for his costs, charges and expenses of or in reference to such 
proceeding, and all conveyances and acts done to defeat, or 
which may operate to defeat, such right, unless made to a 
bona fide purchaser for value without notice, are absolutely 
void and of no effect as against such charge. 


(2) The judge may make an order for taxation of such 
costs, charges and expenses and for the raising and payment 
of the same out of the property. 
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RULE 60 SETTLING, SIGNING AND ENTERING JUDGMENTS 


60.01 


60.02 


60.03 


Endorsement by Judge or Officer 

(1) Subject to paragraph (2), every judgment shall 
be endorsed on the trial record, notice of motion or notice 
of application, as the case may be, by the judge or officer 
giving it. 


(2) Where written reasons for a judgment are delivered, 
the endorsement may consist of a simple reference to the rea- 
sons, and a copy of the reasons shall be filed in the court file. 


Drafting and Approval of Formal Document 

(1) Any party affected thereby may prepare a draft of 
the formal judgment and a copy thereof shall be submitted 
to all other parties represented at the trial or hearing for 
approval as to its form. 


(2) Where such approval is not received within a 
reasonable time, an appointment shall be obtained for the 
settling of the judgment before the registrar or, where deemed 
necessary, before the judge or officer giving it, and the 
appointment shall be served on all other parties represented 
at the trial or hearing. 


(3) Ina case of urgency, the judgment may be settled 
and signed by the judge or officer who gave it without the 
approval of any of the parties represented at the trial or 
hearing as to its form. 


Form of Judgment 

(1) Every judgment shall show on its face the day of 
the week, the month and the year on which it was given and 
shall take effect from that date. Except where required by 
the rules or by any statute to be made by the registrar, the 
judgment shall show the name of the judge or officer who 
gave it. 


60.04 
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(2) Every judgment given by a judge or officer shall 
recite in its preamble the date upon which the trial or hearing 
took place, the parties who were present at the trial or hear- 
ing in person or by counsel and those who were not, and 
shall recite any undertaking made by a party as a condition 
upon which the judgment was given. 


(3) The operative parts of a judgment shall be divided 
into convenient paragraphs, numbered consecutively. 


(4) A judgment directing payment into court on 
behalf of a minor shall show the date of birth and the full 
address of the minor and shall direct that a copy thereof 
be served on the Official Guardian. 


(5) A judgment for the payment of costs shall direct 
payment to the party entitled to receive such costs and not 
to his solicitor. 


(6) A judgment directing a reference may direct in 
general terms that all necessary inquiries be made, accounts 
taken and costs taxed as the case may be. 


(7) A judgment directing a reference in general terms 
shall have the effect of conferring upon the person to whom 
the reference has been directed all the powers given to any 
such person by these rules. 


Settling and Signing Judgment 

(1) Every judgment shall be settled and signed by the 
registrar at the place of trial or hearing, or by the registrar 
at the place where the proceeding was commenced, unless 
the judge or officer giving the judgment has himself settled 
and signed it. 
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(2) Where an objection is taken to the form of the 
judgment on its settlement before a registrar, the registrar 
shall settle the judgment in the form he deems proper and 
grant leave to the party taking the objection to attend, 
within a reasonable time, upon the judge or officer giving 
the judgment for clarification of that part of the judgment 
to which objection has been taken. Where clarification is 
not sought within the stated time, the judgment as settled 
by the registrar shall stand. Where clarification is received, 
the registrar shall resettle the judgment accordingly, and 
sign it. 


(3) Where it is directed by a judgment that it may 
only be signed upon the filing of an affidavit or the produc- 
tion of a document, the registrar shall examine the affidavit 
or document and ascertain that it is regular and sufficient 
before signing the judgment. 


60.05 Entry of Judgment 
(1) Entry of a judgment shall be made by the registrar, 


(a) inscribing at the foot of the original of the 
document a notation as to the Entry Book 
in which an authenticated copy is to be 
inserted or the film on which the original 
is to be photographed, as the case may be, 
together with the date when such insertion 
or photograph was made; and 


(b) inserting an authenticated copy thereof 
in an Entry Book, or photographing the 
original document on microphotographic 
film. 


(2) Every judgment shall be entered in the office of 
the registrar in which the proceeding was commenced and 
a copy thereof as entered shall be filed in the court file. 


60.06 
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(3) Every judgment by which a prior judgment is 
affirmed, reversed, set aside, varied, modified or amended 
shall, in addition to any other entry thereof, be entered 
in the office where the original judgment was entered. 


(4) A judgment of an appellate court shall also be 
entered in the office of the local registrar at Toronto. 


(5) The certificate of the Registrar of the Supreme 
Court of Canada as to a judgment made on an appeal to 
that court shall be entered in the office of the local registrar 
at Toronto and in the office of the registrar in which the 
proceeding was commenced. 


(6) The certificate of a taxing officer as to the taxation 
of party and party costs awarded by a judgment shall be 
entered in the office of the registrar in which such judgment 
was entered and shall be cross-indexed therewith. 


Amendment of Judgment 
Any judgment may be amended on a motion in the 
proceeding where, 


(a) there are clerical mistakes in the judgment 
or errors arising from an accidental slip or 
omission; 


(b) the judgment requires amendment in any par- 
ticular on which the court did not adjudicate; 
or 


(c) a party is entitled to maintain an action for 
the reversal or variation of the judgment upon 
the ground of matter arising subsequent to 
the making thereof or subsequently discovered, 
to impeach the judgment on the ground of 
fraud, or to suspend the operation of the 
judgment, or to carry the judgment into 
operation, or for any further or other relief 
than that originally awarded. 


61.01 


61.02 


61.03 


61.04 
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Enforcement of Judgment for Payment or Recovery 
of Money 

(1) A judgment for the payment or recovery of money 
may be enforced by the issue of a Writ of Seizure and Sale 
(Form 61A) against the property of the debtor. 


(2) Where a judgment is for the payment of money 
into court, a Writ of Seizure and Sale shall be endorsed with 
a notice to the effect that all money realized by the sheriff 
pursuant thereto is to be paid into court. 


(3) Where a judgment is for payment within a specified 
time, a Writ of Seizure and Sale shall not issue until after 
the expiration of that time. 


Enforcement of Judgment for Possession of Real Property 

A judgment for the recovery or delivery of the possession 
of land may be enforced by the issue of a Writ of Possession 
(Form 61B). 


Enforcement of Judgment for Delivery of Personal Property 


A judgment for the delivery of any personal property, 
other than land or money, may be enforced by the issue of 
a Writ of Delivery (Form 61C). 


Enforcement of Judgment to Do or Abstain from 
Doing any Act 

(1) A judgment requiring any party to do any act, 
other than the payment of money, or to abstain from doing 
any act, may be enforced against the party refusing or 
neglecting to obey the judgment by a contempt order made 
by a judge on the motion of any party entitled to enforce 
obedience to the judgment and on notice to the party against 
whom the order is sought. 


61.05 
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(2) A contempt order shall not be granted unless the 
judge is satisfied that the party required by the judgment 
to do, or abstain from doing any act had actual knowledge 
of the substance of the judgment before the expiration of 
the time limited by the judgment, if any, for the doing or 
abstaining from the act. 


(3) Where the judgment does not specify any time 
within which the act is to be done or abstained from, a 
judge may fix the time within which compliance is to be 
required. 


Writ of Seizure and Sale 
(1) Where Available Without Leave 
Where a judgment may be enforced by a 
Writ of Seizure and Sale, the judgment creditor is entitled 
to the issue of one or more Writs of Seizure and Sale. 


(2) Where Leave is Required 


(a) A Writ of Seizure and Sale shall not issue 
for the enforcement of a judgment for the 
payment of recovery of money without 
first obtaining leave of the court where, 


(i) six years or more have elapsed since the 
date of the judgment; 


(ii) a change has taken place, whether by 
death or otherwise in the parties en- 
titled or liable under the judgment; 


(iii) any property sought to be seized under 
a Writ of Seizure and Sale is in the hands 
or a receiver appointed by the court; or 


(iv) the enforcement of the judgment is sub- 
ject to the fulfilment of any condition 
or contingency. 
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(b) 


Where the court grants leave to issue a Writ 
of Seizure and Sale and it is not issued within 
one year from the date of the order granting 
such leave, the order granting leave shall cease 
to have effect, but nothing in this clause shall 
preclude the granting of a subsequent applica- 
tion for such leave. 


(3) Duration and Renewal 


(a) 


(b) 


(c) 


(d) 


A Writ of Seizure and Sale shall remain in 
force for 6 years from the date of its issue 
and for a further 6 years from each renewal 
thereof. 


Where a Writ of Seizure and Sale is filed with 
any sheriff, he shall serve notice of its expira- 
tion by mailing such notice not less than 30 
days nor more than 60 days prior to such 
expiration to the party who filed the Writ 
of Seizure and Sale addressed to him at the 
last address of such person endorsed thereon. 


A Writ of Seizure and Sale which is filed with 
any sheriff may be renewed by filing with 
him before its expiration a Request to Renew 
(Form 61D) and the sheriff shall endorse and 
sign upon the Writ of Seizure and Sale a 
memorandum stating the day, month and year 
of such renewal, and a Writ of Seizure and 
Sale so endorsed shall be entitled to priority 
according to the time of the last filing thereof. 


A Writ of Seizure and Sale which is not filed 
with any sheriff may be renewed by filing 
with the registrar who issued it before its 
expiration a Request to Renew, and the 
registrar shall endorse and sign upon the Writ 
of Seizure and Sale a memorandum stating 
the day, month and year of such renewal. 
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(4) Writs of Seizure and Sale to be Endorsed 
Every Writ of Seizure and Sale shall be 
endorsed with, 


(a) a direction to any sheriff with whom the Writ 
is filed, or to be filed, to levy the amount 
still owing to the judgment creditor under the 
judgment and specifying that amount including 
interest thereon at the rate and from the date 
specified by the judgment. In addition to the 
sum so specified, the direction to levy shall 
direct the sheriff with whom the Writ is filed 
to levy an amount sufficient to recover his 
fees and expenses. 


(b) the name and address of the party and of his 
solicitor, if any, directing a sheriff to levy. 


(5) Seizure of Chattels 
Where chattels are seized under a Writ of 
Seizure and Sale, the sheriff shall, on request, deliver to the 
owner, his agent or servant, an inventory thereof before they 
are removed from the premises from which they have been 
so seized. 


(6) Sale of Chattels 
Chattels seized under a Writ of Seizure and 
Sale shall not be sold by the sheriff until he has, 


(a) mailed to the execution creditor or his solic- 
itor and to the owner, his agent or employee, 
at the last known address, notice of the time 
and place of the sale, at least 10 days prior to 
the date of the sale; and 
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(b) published notice of the time and place of the 
sale in a newspaper having a general circulation 
in the county where the chattels have been 
seized. 


(7) Sale of Land 


(a) A sale of land shall not be held under any 
Writ of Seizure or Sale until, 


(i) 


(ii) 


(ili) 


(iv) 


(v) 


the expiration of 6 months from the day 
on which the Writ is filed with the sheriff 
or, where the Writ has been withdrawn, 
from the day on which the Writ is re-filed ; 


after the sheriff has made a return of no 
goods in respect of all or part of the 
amount directed to be levied; 


the sheriff has mailed a notice of sale to 
the execution creditor or his solicitor 
and to the execution debtor at his last 
known address at least 30 days preceding 
the sale; 


the sheriff has published once in The 
Ontario Gazette at least 30 days preced- 
ing the sale and in a newspaper having a 
general circulation in the county in which 
the land is situate, an advertisement of 
sale once each week for two successive 
weeks, the last of such advertisements to 
be publshed not less than one week nor 
more than 3 weeks preceding the date 
of sale; and 


the sheriff has posted a notice of such sale 
in a conspicuous place on the property 
to be sold and in his office for at least 30 
days preceding the sale. 
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(b) Such notice and advertisement shall specify, 
(i) the property to be sold; 
(ii) the name of the plaintiff and defendant; 


(iii) the time and place of the intended sale; 
and 


(iv) the name of the debtor whose interest is 
to be sold. 


(c) Nothing in this rule shall be taken to prevent 
an adjournment of the sale to a future date 
without further notice or advertisement. 


(d) The advertisement in The Ontario Gazette of 
any lands for sale under a Writ of Seizure and 
Sale during the currency of the Writ shall be 
deemed to be sufficient commencement of 
the sale to enable the Writ to be completed by 
a sale and conveyance of the lands after the 
Writ has expired. 


61.06 Writ of Possession 
(1) Where Leave is Required 

Unless otherwise provided by the judgment, 
a Writ of Possession shall not be issued without leave of the 
court, which may be obtained on a motion made without 
notice, but such leave shall not be given unless it is shown by 
affidavit that all persons in actual possession of the whole or 
any part of the real property have received sufficient notice 
of the proceeding in which such judgment was obtained to 
have enabled them to apply to the court for relief. 


(2) Duration 
A Writ of Possession remains in force for one 
year from the date of the judgment or order authorizing its 
issue, and where the Writ is filed with a sheriff, no notice of 
its expiration need be given by him. 


61.07 


61.08 


61.09 
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Writ of Delivery 

Where the property is not delivered up by the judgment 
debtor pursuant to a Writ of Delivery served upon him and 
cannot be found or taken by the sheriff, the judgment 
creditor may apply to a judge for an order directing the 
sheriff to take any other personal property of the judgment 
debtor not exceeding double the value of the property in 
question, to be kept by him pending any further order of 
the court to enforce obedience to the judgment. 


Enforcement by or against a Person not a Party 

(1) Where a judgment is made for the benefit of a 
person who is not a party, that person shall be entitled to 
enforce obedience to the judgment by the same process as 
if he were a party. 


(2) Where a judgment may be enforced against a 
person who is not a party, that person shall be liable to the 
same process for enforcing obedience to the judgment as if 
he were a party. 


Return by Sheriff 

(1) When a Writ has been executed or has expired, 
the sheriff shall endorse a memorandum to that effect on 
the Writ and return it to the office from which it was issued. 


(2) The registrar to whom a Writ is returned shall en- 
dorse thereon the day and hour when it was returned to his 
office. 


(3) Where a Writ has been withdrawn, the sheriff shall 
record the day and hour of such withdrawal and endorse a 
memorandum to that effect on the Writ and return it to the 
party who filed it or to his solicitor. 


(4) Any party or his solicitor who has filed a Writ with 
a sheriff may require the sheriff by a demand in writing to 
report the manner in which he has executed the Writ. 
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(5S) Where the sheriff fails to comply with a demand 
made under the preceding paragraph, within a reasonable 
time, the party serving the demand may apply to a judge for 
an order directing the sheriff to comply with such demand. 


(6) Where a sheriff is required to make a report to the 
court with respect to any Writ filed with him, he shall forth- 
with file in the office from which the order was issued his 
Certificate (Form 61E) as to the manner in which he has 


executed the Writ. 


61.10 Examination in Aid of Execution 
(1) Examination of Judgment Debtor 


(a) A judgment creditor may, without an order, 
examine the judgment debtor as to, 


(i) 
(ii) 


(iii) 


(iv) 


(v) 


his assets and income; 


the means he had when the debt or 
liability in respect of which judgment 
has been obtained against him was 
incurred or, in the case of a judgment 
for costs only, at the time of the com- 
mencement of the proceedings; 


the means he still has of discharging 
the judgment; 


the disposal he has made of any property 
since contracting such debt or incurring 
such liability or, in the case of a judgment 
for costs only, since the commencement 
of the proceeding; and 


any and what debts are owing to him. 
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(b) Where the judgment is against a corporation, 
the judgment creditor may, without an order, 
examine any officer or director of the cor- 
poration as to, 


(i) the names and addresses of the share- 
holders of the corporation; 


(ii) the amount and particulars of the shares 
held or owned by each shareholder, and 
the amount paid thereon; 


(iii) any and what debts are owing to the 
corporation; 


(iv) the assets and income of the corporation; 


(v) the disposal made by it of any property 
since contracting the debt or incurring 
the liability in respect of which the judg- 
ment was obtained or, in the case of a 
judgment for costs only, since the com- 
mencement of the proceeding. 


(c) No further examination shall be had without 
an order until the expiration of one year from 
the completion of the preceding examination. 


(2) Examination of Any Other Person 


(a) The court may order any person to whom 
the debtor has made a transfer of his property, 
exigible under execution, since the date 
when the debt or liability in respect of which 
judgment has been obtained or incurred, or, 
where the judgment is for costs only, since 
the commencement of the proceeding, to 
submit to being examined as to, 
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(i) the disposal the debtor has made of any 
property since contracting the debt or 
incurring the liability; and 


(ii) any and what debts are owing to the 
debtor. 


(b) Where the court is satisfied that there is 
reasonable ground for believing that a person 
or corporation is in possession of any property 
of the judgment debtor, exigible under execu- 
tion, it may order such person or any officer 
of the corporation to submit to examination 
as to the assets and income of the judgment 
debtor. 


(c) Where any difficulty arises in or about the 
enforcement of any judgment, the court 
may make such order for the examination 
of any other person as may seem just. 


(3) Unless otherwise ordered or provided by this rule, 
the procedure prescribed by Rule 33 shall apply to the 
examination of any person liable to be examined under this 
rule. 


(4) Where a judgment debtor neglects or refuses to 
attend for an examination under this rule or, where he attends 
and refuses to disclose his property or his transactions, or 
does not make satisfactory answers respecting the same or, 
if it appears from such examination that he concealed or 
disposed of his property in order to defraud his creditors or 
any of them, a judge may commit him for contempt. 


(5S) Where an officer of a corporation or any other 
person liable to be examined under this rule neglects or 
refuses to attend for his examination or attends and refuses 
to disclose any of the matters in respect of which he may 
be examined, a judge may order him to be committed for 
contempt. 
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61.11 Enforcement of Contempt Order 
(1) A contempt order may be enforced by the issuance 
of a Warrant for Committal (Form 61F) directed to all 
sheriffs and other peace officers in the Province of Ontario 
to apprehend the person against whom the contempt order 
has been issued and to detain him in custody until he can be 
brought before the court. 


(2) Where a person is apprehended or detained in 
custody under a Warrant for Committal, without obeying 
the judgment; then, upon the return of the sheriff that the 
person has been so apprehended or detained, the party seek- 
ing to enforce the judgment is entitled to apply to a judge 
for a Writ of Sequestration (Form 61G) against the property 
of the disobedient person. 


(3) If a Warrant for Committal cannot be executed 
against the person refusing or neglecting to obey the judgment 
by reason of his being out of the jurisdiction of the court or 
his having absconded or that, with due diligence, he cannot 
be found or, if for any other reason a judge is satisfied that 
a Warrant for Committal ought to be dispensed with, leave 
may be granted for the issuance of a Writ of Sequestration 
against the property of the disobedient person. 


(4) If a person refuses or neglects to pay a judgment 
for the payment of money, a judge may, upon the motion 
of the party seeking to enforce the judgment, at the expir- 
ation of the time limited for the payment thereof, make an 
order for the issuance of a Writ of Sequestration. 


(S) Where it is made to appear that any person com- 
mitted for contempt is in actual custody, a judge may grant 
him such relief as in the nature and circumstances may 
seem just, but any relief that may be granted to any such 
person does not relieve him for any civil liability. 


61.12 
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(6) Where any judgment against a corporation is wilfully 
disobeyed, it may be enforced by a Writ of Sequestration 
against the corporation or by a Warrant for Committal against 
the directors or officers of the corporation. 


(7) Any person or corporation disobeying a judgment 
or a contempt order is liable to be fined in lieu of or in addi- 
tion to having a contempt order enforced against him. 


(8) Where any person refuses or neglects to comply 
with a judgment requiring him to do any act, other than the 
payment of money, or to abstain from doing any act, a judge 
may, instead of, or in addition to, granting a contempt order, 
order the act to be done at the expense of the disobedient 
party by the party who obtained the order or any other 
person appointed by the judge; and, upon the act being done 
and the expense thereof ascertained, a Writ of Seizure and 
Sale may issue against the disobedient party for the amount 
so ascertained and costs. 


Garnishment Proceedings 

(1) Where, on the motion of a judgment creditor, it 
is made to appear by affidavit that the judgment is unsatisfied 
and that some person is or will become indebted to the 
judgment debtor, the court may, by a Garnishee Order 
(Form 61H), order that all debts owing or accruing due from 
that person (hereinafter called the garnishee) to the judgment 
debtor, be attached to answer the judgment debt and that 
the garnishee do at a time and place therein named, attend 
and show cause why he should not pay into court the debt 
due or to become due from him to the judgment debtor, or 
so much thereof as is sufficient to satisfy the judgment debt 
and the claims of any other execution creditors. 


(2) Notice of any such motion shall, unless dispensed 
with, be given to the judgment debtor. 


(3) Where the garnishee is within Ontario, the order 
shall be served upon him. 
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(4) Where the garnishee is not within Ontario, 


(a) such an order may only be made where the 
debt to be attached is one for which the 
judgment debtor would be entitled to com- 
mence proceedings in Ontario against the 
garnishee; 


(b) Notice of the Garnishee Order (Form 61 I) 


and not the order itself shall be served on 
the garnishee. 


(5) The garnishee shall be deemed to be indebted 
although any debt sought to be attached has been assigned, 
charged or encumbered by the judgment debtor, if the 
assignment, charge or encumbrance is fraudulent as against 
creditors or is otherwise impeachable by them. 


(6) The order from the time of service binds the debts 
attached. 


(7) If the garnishee admits his liability, he may pay 
the amount admitted into court, and give notice of such pay- 
ment to the judgment creditor. 


(8) If the garnishee does not pay into court the amount 
due from him to the judgment debtor and does not dispute 
the debt due or claimed to be due from him to the judgment 
debtor or, if he does not appear upon notice to him, then 
the court may order payment into court of the debt. 


(9) If the debt is not payable at the time the motion 
is heard, an order may be made for the payment thereof 
when it becomes payable. 


(10) If the garnishee disputes his liability, the court 
may determine the dispute in a summary way or may direct 
the trial of an issue. 
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(11) Where the debt claimed to be due or accruing 
from the garnishee is of an amount recoverable in a county 
court, or in a small claims court, the order shall require the 
garnishee to appear before the judge of the County Court, 
or of the Small Claims Court within whose jurisdiction the 
garnishee resides, on a day to be appointed in writing by such 
judge, and the garnishee shall be served with notice of the 
day appointed and all subsequent proceedings shall then be 
taken and carried on before such judge. 


(12) Where a garnishee has notice of an assignment of 
a debt or claim thereto, or a charge thereon, he shall give 
notice thereof, and the court may order the assignee or the 
claimant to appear and state the nature and particulars of 
his claim. 


(13) Payment into court by the garnishee pursuant to 
a garnishee order is a valid discharge to him as against the 
judgment debtor or any assignee or claimant of whose claim 
he has given notice, and who has been called upon to show 
cause by an order made under this sub-rule. 


62.01 


Note: 
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RULE 62 APPEALS TO AN APPELLATE COURT 


Commencement of Appeals 

(1) Unless otherwise provided by any statute, or by 
these rules, an appeal to an appellate court, including a 
motion for a new trial, shall be made by Notice of Appeal 
(Form 62A) served upon all parties whose interests are 
sought to be affected by the appeal, within 30 days after 
the date of the judgment appealed from. 


(2) The Notice of Appeal shall state the relief sought 
and shall set forth the grounds of appeal. 


(3) The appeal shall be set down for hearing by filing 
in the office of the Registrar the Notice of Appeal, with 
proof of service, within 10 days after such service. At the 
same time, there shall be left with the Registrar either proof 
that copies of the evidence required for use upon the appeal 
have been ordered, or an undertaking by the appellant or 
his solicitor to order the evidence not agreed to be omitted 
within 30 days after the filing of the Notice of Appeal. 
Proof that the evidence has been ordered in compliance 
with such undertaking shall be filed within 5 days of the 
time it is so ordered. 


In divorce proceedings, the time for appeal is prescribed by 
s. 17 of the Divorce Act (Canada) 1967-68, c. 24. 


Amendment of Grounds of Appeal 

(1) The Notice of Appeal may be amended, without 
leave, by the appellant serving on each of the parties on 
whom the Notice of Appeal was served a Supplementary 
Notice of Appeal (Form 62B) and by filing it with proof 
of service before the appeal is perfected. 


(2) Except with the leave of the court hearing the 
appeal, no grounds other than those stated in the Notice 
of Appeal or any Supplementary Notice may be relied upon 
by the appellant at the hearing. 
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62.04 


62.05 
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Cross-Appeals 

Where a respondent intends to contend that the judg- 
ment appealed against should be varied, he may, within 15 
days after a Notice of Appeal has been served upon him, 
serve a Notice of Cross-Appeal (Form 62C) upon all parties 
whose interests are sought to be affected, and file such 
notice, with proof of service, within 5 days after service. 


Respondent’s Notice of Contention 
(1) A respondent who has not cross-appealed but who 
intends to contend on the appeal that, 


(a) the judgment appealed from should be 
affirmed on grounds other than those given 
by the court appealed from; or 


(b) in the event that the appeal is allowed in 
whole or in part, he is entitled to other or 
different relief or disposition than that given 
by the judgment appealed from, 


shall within 15 days from the service of the Notice of Appeal 
serve on the appellant and any other party whose interests 
may be affected thereby and within 5 days thereafter file with 
the Registrar, with proof of service, a Notice of Contention 
(Form 62D) specifying the grounds thereof. 


Certificate of Appellant and Respondent or Agreement 

(1) In order to minimize, where possible, the reproduc- 
tion of exhibits and the transcription of evidence for use on 
an appeal, the appellant shall serve on each respondent, to- 
gether with the Notice of Appeal, a Certificate of Appellant 
(Form 62E) setting forth those exhibits or parts thereof (by 
number) and of the evidence (by witness) that he suggests 
are not required for the appeal. 


(2) Within 15 days after receipt of the Certificate of 
Appellant, a respondent shall serve on the appellant a Cer- 
tificate of Respondent (Form 62F) either confirming the 
Certificate of Appellant or setting out any additions to, 
or deletions therefrom. A respondent who fails to do so 
within the time prescribed shall be deemed to confirm the 
Certificate of Appellant. 


62.06 
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(3) In lieu of complying with paragraph (1) of this sub- 
tule, the parties may file an agreement as to contents of the 
Appeal Books and the evidence to be transcribed. 


(4) Upon being served with a Certificate of Respondent 
by each respondent or after the time for such service has 
expired, or upon the filing of an agreement as to the contents 
of the appeal book and the evidence to be transcribed, the 
appellant shall order in writing all the evidence that has not 
been agreed to be omitted. Where the party has ordered all 
the evidence, he shall forthwith modify such order in writing 
to comply with the certificates or agreement. 


(5) When the evidence has been transcribed, the court 
reporter shall forthwith notify all parties and the Registrar. 


(6) The court may impose cost sanctions where unneces- 
sary evidence or exhibits were transcribed or reproduced. 


Perfecting Appeals 

(1) The appellant shall, within 30 days after filing the 
Notice of Appeal, or within 15 days after the evidence has 
been transcribed, whichever is later, cause to be forwarded 
to the Registrar the trial record and the original exhibits and 
shall file with the Registrar the certificates or agreement 
referred to in Rule 62.05 and shall deposit with the Registrar 
in the case of an appeal to the Court of Appeal five copies 
and, in the case of an appeal to the Divisional Court, three 
copies of the following: 


(a) the appeal books; 
(b) the evidence; and 


(c) the Appellant’s Statement. 


(2) Where compliance with the rules as to the appeal 
books or transcripts of evidence would cause undue expense 
or delay, a judge of the appropriate appellate court may give 
special directions. 
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(3) As soon as the record, exhibits and the certificates 
or agreement referred to in Rule 62.05 have been filed, and 
the appeal books, the evidence and the Appellant’s Statement 
have been deposited with the Requistrar, with proof of service 
on all other parties to the appeal, the appeal shall be deemed 
to be perfected and, 


(a) 


(b) 


(c) 


(d) 


62.07 Appeal Books 
Ci) the 
order: 


(a) 
(b) 


(c) 
(d) 
(e) 


not later than 5 days after the appeal is 
perfected, the appellant shall serve all other 
parties to the appeal with a notice of the 
date upon which it was so perfected, and 
file such notice with proof of service; and 


subject to clause (c), appeals to the Court of 
Appeal perfected on or before the last day 
of any month shall be placed on the list of 
cases to be heard in the second month there- 
after in which appeals are to be heard; and 


appeals to the Court of Appeal perfected in 
June shall be placed on the list of cases to 
be heard in September; and 

an appeal to the Divisional Court shall, on the 
15th day after it is perfected, be placed on 


the list of cases to be heard at the appropriate 
place of hearing. 


appeal books shall contain, in the following 


an index; 

the Notice of Appeal and any Supplementary 
Notice of Appeal, Notice of Cross-Appeal or 
Notice of Contention; 

the pleadings; 

the judgment appealed from; 


the reasons for judgment; 
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(f) such of the exhibits filed as are documents or 
parts of documents and which are material to 
the hearing of the appeal in order of the dates 
of such documents; provided, however, that 
documents having common _ characteristics 
may be arranged in separate groups in order 
of their dates; 


(g) any affidavit evidence; 


(h) the certificates referred to in Rule 62.05, or 
an agreement as to the contents of the Appeal 
Books and Evidence; 


(i) any order made in respect of the conduct of 
the appeal; 


(Gj) any other document relevant to the hearing of 
an appeal. 


(2) The Appeal Books may, at the option of the 
appellant, be completed in compliance with the Rules of 
the Supreme Court of Canada relating to an appeal case. 


(3) The solicitor or the appellant shall include in the 
Appeal Books a certificate signed by him, or someone autho- 
rized by him, certifying to the completeness and legibility 
of the contents and the Registrar may refuse to accept the 
Appeal Books if they do not comply with these rules or are 
not readily legible. 


Appellant’s Statement 

A statement signed by counsel for the appellant or 
some person specifically authorized by counsel entitled 
“Appellant’s Statement” shall state who is appealing, the 
court appealed from and the result in the court below, and 
shall consist of four parts and schedules as follows: 


Fart | A concise summary of all relevant facts with 
such reference to the evidence by page and line 
as may be necessary. 
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Part II. 


Part III. 


Part IV. 


A concise statement setting out clearly and particu- 
larly in what respect the judgment appealed from 
is alleged to be erroneous. 


A concise statement of the law relied upon in 
support of each issue raised in Part II, including 
the cases and authorities intended to be cited relat- 
ing to that issue. 


A concise statement of the order that the appellate 
court will be asked to make, including any special 
disposition with regard to costs. 


Schedule A. List of authorities referred to. 


Schedule B. The text of all relevant provisions of Statutes 


or Regulations (or copies of the complete 
Statute or Regulation may be filed and served 
with the Statement). 


Respondent’s Statement 

(1) Every respondent shall deposit with the Registrar 
in the case of an appeal to the Court of Appeal five copies, 
and in the case of an appeal to the Divisional Court, three 
copies, and shall serve upon the appellant and all other 
parties to the appeal a statement signed by counsel for the 
respondent or by some person specifically authorized by 
counsel entitled ““Respondent’s Statement” which shall con- 
sist of four parts and schedules as follows: 


Part 1 


A statement of the facts in the appellant’s summary 
of relevant facts which the respondent accepts as 
correct and those facts with which he disagrees and 
a concise summary of any additional facts relied 
upon with such reference to the evidence by page 
and line as may be necessary. 
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Part II. 


Part III. 


Part IV. 


The position of the respondent with respect to the 
issues raised by the appellant, each issue being 
followed by a concise statement of the law bearing 
on the issue, including case and authorities, relating 
to that issue. 


Any additional issues intended to be raised by the 
respondent, each issue being followed by a concise 
statement of the law bearing on the issue, including 
cases and authorities relating to that issue. 


A concise statement of the order that the appellate 
court will be asked to make, including any special 
disposition with regard to costs. 


Schedule A. _List of authorities referred to. 


Schedule B. The text of all relevant provisions of Statutes 


or Regulations (or copies of the complete 
Statute or Regulation may be filed and served 
with the Statement). 


(2) Where a respondent has, pursuant to Rule 62.03, 
given notice of cross-appeal, 


(a) his statement as an appellant by cross-appeal 
shall be delivered with or incorporated in his 
Respondent’s Statement; and 


(b) the appellant shall deliver his statement as 
a respondent by cross-appeal within 5 days 
from the receipt of the Respondent’s State- 
ment. 


(3) In an appeal to the Court of Appeal a Respondent’s 
Statement shall be served and deposited with proof of service 
upon each of the other parties to the appeal not later than 
the 20th day of the month preceding the month in which the 
appeal is listed to be heard. 
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(4) In an appeal to the Divisional Court the Respon- 
dent’s Statement shall be served and deposited with proof of 
service not later than 14 days after the appeal is perfected. 


Failure to Perfect Appeal 

(1) If an appeal to an appellate court is not perfected 
within the time prescribed or allowed, the respondent may 
apply to the Registrar, on 10 days notice to the appellant, 
to have the appeal dismissed as an abandoned appeal, and, 
if he is also an appellant by cross-appeal, he may move before 
a judge of the appellate court for directions in respect of the 
cross-appeal. 


(2) If the appellant does not order the evidence in 
compliance with his undertaking and file proof thereof 
within the required time, the Registrar, on 10 days notice 
to the appellant, may order that the appeal be dismissed as 
an abandoned appeal, unless otherwise ordered by a judge 
of the appropriate appellate court. 


(3) If the appeal is not perfected by the appellant 
within 30 days after notification by the court reporter that 
the evidence has been transcribed, the Registrar may give 
notice to the appellant that, unless the appeal be perfected 
within 10 days thereafter, the appeal will be dismissed as 
an abandoned appeal. 


(4) If the appeal is not perfected within the 10 days 
from the giving of either of such notices or within such 
further time as is allowed by a judge of the appropriate 
appellate court, the Registrar shall dismiss the appeal as an 
abandoned appeal with costs to be taxed and shall issue a 
Certificate of Dismissal (Form 62G.) . 


62.11 
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Appellant May Discontinue 

(1) An appellant may discontinue his appeal by filing 
with the Registrar and serving upon the respondent a notice, 
signed by the appellant or his solicitor, stating that he has 
so discontinued it and thereupon the appeal is at an end, 
and the respondent is entitled to his costs of the appeal 
unless within 15 days the respondent applies to a judge of 
the appellate court for directions. 


(2) Where an appeal is discontinued or abandoned, a 
respondent who has cross-appealed may deliver a Notice of 
Election to Proceed (Form 62H) within 15 days thereafter, 
in which case he shall also file an undertaking to pay for 
the evidence not already prepared. In default of so doing, 
the cross-appeal shall be deemed to be discontinued without 
costs unless otherwise ordered by a judge of the appropriate 
appellate court. 


Appeals from a Final Judgment or Order of a Master, Local 
Judge, Local Master or other Officer. 

A person affected by a final judgment or order of a 
master, local judge, local master or other officer may appeal 
therefrom to the Divisional Court and the provisions of 
Rule 62 in so far as they apply to an appeal to the Divisional 
Court shall apply to any such appeal. 


Motion for Leave to Appeal from any Judgment or Order 
of the Divisional Court 

(1) An appeal to the Court of Appeal from any judg- 
ment or an order of the Divisional Court shall not lie unless 
leave to appeal shall have been granted by the Court of Appeal. 


(2) The motion for leave shall be made within 15 days 
and returnable within 30 days after the date of the judgment 
or order sought to be appealed from. 


(3) If leave be granted, the Notice of Appeal shall be 
served and the appeal set down within 7 days after the grant- 
ing of leave. 


(4) Except as provided in this sub-rule, the provisions 
of Rule 62 shall apply to any such appeal. 
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63.01 


63.02 


OR ORDERS IN THE SUPREME COURT 


Appeal from an Interlocutory Judgment or Order of a Master, 
Local Judge, Local Master or other Officer 

(1) Except in the case of an interim order in respect of 
any claim made in a divorce proceeding, a person affected by 
an interlocutory judgment or order of a master, local judge, 
local master or other officer may appeal therefrom to a judge 
of the High Court. 


(2) An appeal may be made notwithstanding that the 
judgment or order was in respect of a proceeding as to which 
the master, local judge, local master or other officer had 
jurisdiction only by consent. 


(3) The appeal shall be on notice setting out the 
grounds of the appeal, served within 7 days and returnable 
within 14 days after the judgment or order was made. 


Record 

(1) Where an appeal is taken to a judge of the High 
Court, the appellant shall, on or before the day prior to 
the hearing of the appeal, transmit to the registrar for the 
use of the court and furnish to each respondent a copy of 
the record containing copies of documents in the following 
order: 


(a) An index; 
(b) The Notice of Appeal; 


(c) The judgment or order appealed from and 
the reasons for the decision, if any; 


(d) Such of the material filed in the proceeding 
as is necessary for the due hearing of the 
appeal; and 


(e) A concise statement, without argument, of 
the facts and law relied on by the appellant. 


63.03 
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(2) In all such cases each respondent shall, on or 
before the day prior to the hearing of the appeal, transmit 
to the registrar one copy for the use of the court and furnish 
to each of the other parties one copy of a concise statement, 
without argument, of the facts and law relied on by him. 


(3) A judge of the High Court may dispense with 
compliance with this sub-rule either in whole or in part. 


Motion for Leave to Appeal from an Interlocutory Judgment 
or Order of a Judge of the High Court 

(1) An appeal from an interlocutory judgment or order 
of a judge of the High Court, other than an appeal from an 
interim order in respect of any claim made in a divorce pro- 
ceeding, shall not lie unless leave to appeal therefrom has 
been obtained from a judge of the High Court other than the 
judge appealed from. 


(2) The motion for leave shall be made within 7 days 
from the making of the judgment or order appealed from 
or such further time as is allowed by the judge hearing the 
motion for leave to appeal. 


(3) Leave to appeal shall not be granted unless, 


(a) there is a conflicting decision by another 
judge or court upon the matter involved in 
the proposed appeal and it is, in the opinion 
of the judge hearing rhe motion, desirable 
that leave to appeal be granted; or 


(b) there appears to the judge hearing the motion 
good reason to doubt the correctness of the 
order in question and the appeal involves 
matters of such importance that, in his 
opinion, leave to appeal should be granted. 


(4) The judge granting leave shall briefly state his 
reasons in writing. 
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(5) If leave be granted, the appeal shall be to the 
Divisional Court and the Notice of Appeal shall be served 
and the appeal set down within 7 days after the granting 
of leave. Three copies of the Appeal Book, prepared in 
compliance with Rule 62.07, shall be delivered within 7 
days thereafter, but, in the case of an appeal from an inter- 
locutory order, the provisions of Rules 62.06 to 62.09 
inclusive shall not apply. 


(6) Except as provided in this sub-rule, the provisions 
of Rule 62 in so far as they are applicable to an appeal to 
the Divisional Court shall apply to an appeal from an inter- 
locutory judgment or order of a judge of the High Court. 
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64.01 


64.02 


Where Proceedings are Stayed Without Order 

(1) Except in a case where the judgment appealed 
from is an interlocutory judgment or awards an injunction, 
a mandamus, maintenance under the Divorce Act (Canada) 
or support under The Family Law Reform Act 1978, or the 
custody of or access to a child, 


(a) all proceedings to enforce the judgment and 
all proceedings pursuant to the judgment shall 
be stayed for a period of 30 days, unless other- 
wise ordered by the judge or officer presiding 
at the trial or hearing of the proceeding; 


(b) on the serving and filing of a Notice of 
Appeal, with proof of service, all proceedings 
to enforce the judgment and all proceedings 
pursuant to the judgment shall be stayed 
pending the disposition of the appeal. 


(2) This sub-rule does not apply to a judgment obtained 
on consent or in default of defence. 


Where Proceedings May be Stayed by Order 

(1) Where any order appealed from is an interlocutory 
order, there shall be no stay of proceedings to enforce the 
order or of proceedings pursuant to the order pending the 
disposition of an appeal therefrom, unless ordered by the 
judge or officer who made the order or by any other judge or 
officer having concurrent jurisdiction. 


(2) Where any judgment appealed from awards an 
injunction, a mandamus or maintenance under the Divorce 
Act (Canada) or support under The Family Law Reform Act 
1978, or the custody of or access to a child, there shall be no 
stay of proceedings to enforce the judgment or of proceedings 
pursuant to the judgment pending the disposition of an appeal 
therefrom unless ordered by the judge presiding at the trial 
or hearing of the proceeding or by a judge of the appropriate 
appellate court. 


64.03 


64.04 
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(3) No order made in aid of the enforcement of any 
interlocutory judgment or of any final judgment awarding 
an injunction, a mandamus, maintenance or support for a 
spouse or child, or the custody of or access to a child shall 
be stayed by an appeal from such order, unless otherwise 
ordered by the judge or officer who made the order, or a 
judge of the appropriate appellate court. 


Effect of Stay of Proceedings 

(1) Where proceedings are stayed by or pursuant to 
this rule, the stay shall not operate to prevent the settling, 
signing and entering of the judgment, the issuing of any 
Writ of Seizure and Sale and the filing thereof in the office 
of a sheriff, or recording it in a land titles office, but no 
other proceedings to enforce the judgment and no proceed- 
ings pursuant to the judgment shall be taken unless other- 
wise ordered by the judge or officer presiding at the trial 
or hearing of the proceeding or by a judge of the appropriate 
appellate court. 


(2) Where proceedings are stayed by or pursuant to this 
rule and a Writ of Seizure and Sale has been filed in the office 
of a sheriff, the appellant is entitled to obtain a certificate 
from the registrar that proceedings have been stayed pending 
the appeal and, upon the certificate being filed with the 
sheriff, he shall not commence or continue to execute the 
Writ until he is satisfied that the appeal has been dismissed. 


When Writ of Seizure and Sale May be Set Aside 

_ Nothing in this rule shall prevent the court from setting 
aside the issuance and filing of a Writ of Seizure and Sale 
upon the appellant furnishing proper and sufficient security 
in lieu thereof. 


- 238 - 


PARTICULAR PROCEEDINGS 


RULE 65 MORTGAGE ACTIONS 


65.01 Foreclosure Actions 
(1) What Claims may be Joined 


A mortgagee may, in an action for foreclosure 


of the equity of redemption, claim payment of the mortgage 
debt by any party personally liable therefor and possession 
of the mortgaged property. 


(2) All Persons to be Joined 


(a) 


(b) 


Unless, by reason of their number or other- 
wise, it is expedient to commence the action 
without making subsequent encumbrancers 
defendants, all persons who may be interested 
in the equity of redemption shall be made 
defendants in an action for foreclosure. 


Where an action for foreclosure is commenced 
without making subsequent encumbrancers 
defendants, the plaintiff may, upon obtaining 
judgment with a reference, apply to the 
master on the reference to add the subsequent 
encumbrancers as defendants; but the master 
may, in his discretion, disallow the additional 
costs occasioned thereby where he considers 
that such procedure was adopted without 
sufficient reason. 


(3) Right to Redeem must be Requested 


Where a defendant in an action for foreclosure 


requests the right to redeem the mortgaged property, he shall 
within the time limited for his defence, and whether a State- 
ment of Defence is delivered or not, file a Request to Redeem 
(Form 65A) and, where the defendant filing such Request 
is a subsequent encumbrancer, the Request shall contain 
particulars of his claim verified by an affidavit. 
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(4) Effect of Filing Request to Redeem 
Any defendant who has filed a Request to 
Redeem shall be entitled to, 


(a) seven days notice of the taking of the account 
of the amount due to the plaintiff; 


(b) three calendar months from the date of the 
taking of the account of the amount due to 
the plaintiff within which to redeem the 
mortgaged property unless he is a subsequent 
encumbrancer, in which case he shall only 
become so entitled if his claim is not disputed 
or, if disputed, is proved on a reference to 
the master. 


(5) Default Judgment 

In an action for foreclosure, where the defen- 
dant has been noted in default and has failed to file a Request 
to Redeem, the plaintiff may require the registrar to sign 
Judgment for Immediate Foreclosure (Form 65B) unless a 
reference is desired as to subsequent encumbrancers. Where 
a reference is desired as to encumbrancers, the plaintiff is 
entitled to Judgment for Foreclosure with a Reference 
(Form 65C); and, if no encumbrancer proves a claim, the 
master shall so certify and, upon confirmation of his report, 
the plaintiff shall be entitled to a Final Order of Foreclosure 
(Form 65D). If, upon the reference, a subsequent encum- 
brancer proves a claim, he shall be granted the usual period 
of redemption if so requested. 


(6) Taking the Account 

Where no reference as to subsequent encum- 
brancers is desired, the registrar may take the account of the 
amount due to the plaintiff and, where more than one party 
is entitled to redeem, determine the priority in which each is 
so entitled and sign a Judgment for Foreclosure (Form 65E). 
Where, on the taking of the account or in determining 
priorities, any dispute arises between the parties, or the 
registrar is in doubt, he may sign a Judgment for Foreclosure 
with a Reference. As an alternative to obtaining from the 
registrar judgment for immediate payment, the plaintiff may, 
where a reference is desired, obtain judgment for the amount 
to be found due on the reference. 
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(7) May be Converted toa Sale 


(a) 


(b) 


(c) 


Where a defendant in a foreclosure action hav- 
ing an interest in the equity of redemption, 
other than as a subsequent encumbrancer, 
desires a sale, but does not desire to defend 
the action, he may, within the time limited 
for defence, serve and file, with proof of 
service, a Request for Sale (Form 65F), and 
thereupon the plaintiff is entitled to obtain 
Judgment for Sale (Forms 65B, 65C or 65E 
as may be). 


Where a defendant in a foreclosure action is 
a subsequent encumbrancer and desires a sale, 
but does not desire to defend the action or 
redeem the mortgaged property, he shall, 
within the time limited for defence, pay into 
court the sum of $250 as security for the costs 
of the plaintiff and of any other party having 
carriage of the sale and serve and file, with 
proof of service, a Request for Sale, together 
with particulars of his claim verified by af- 
fidavit, and the plaintiff is entitled to obtain 
Conditional Judgment for Sale (Form 65G). 


Where a subsequent encumbrancer added on a 
reference to the master desires a sale, he shall 
within 10 days from the date of the service 
upon him of notice of the reference pay into 
court the sume of $250 as security for the 
costs of the plaintiff and of any other party 
having carriage of the sale and serve and file a 
Request for Sale and thereupon the master, 
on the return of the reference, shall make an 
order amending the judgment from a judg- 
ment for foreclosure to a judgment for sale; 
provided, however that no such order shall be 
made until after the subsequent encumbrancer 
requesting the sale has proved his claim to the 
satisfaction of the master. 
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(d) Where any subsequent encumbrancer has paid 
into court the sum of $250 as security for the 
costs of the plaintiff and of any other party 
having carriage of the sale and has served and 
filed a Request for Sale, the master on the 
return of the reference may require him to 
pay an additional sum of money into court to 
meet the expenses of the sale. 


(8) Application to Convert 


(a) The master may on the motion of any party, 
either before or after judgment, direct a sale 
instead of a foreclosure and may direct an 
immediate sale without previously deter- 
mining the priorities of encumbrancers or 
giving the usual or any time to redeem. 


(b) Where a foreclosure action has been converted 
into a sale action, the master may, on the 
motion of any party, either before or after 
judgment, direct a foreclosure instead of a 
sale where it is made to appear that the value 
of the property is unlikely to be sufficient to 
satisfy the claim of the plaintiff. 


65.02 Sales Actions 
(1) What Claims may be Joined 
A mortgagee may, in an action for sale of the 
mortgaged property, claim payment of the mortgage debt by 
any party personally liable therefor and possession of the 
mortgaged property. 


(2) Persons to be Joined 
In an action for sale, subsequent encumbran- 
cers shall not be made defendants on the commencement of 
the action, but shall be added as parties on the reference to 
the master. 
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(3) Right to Redeem must be Requested 


Where the defendant in an action for sale 


requests the right to redeem the mortgaged property, he shall, 
within the time limited for his defence and, whether a State- 
ment of Defence is delivered or not, file Request to Redeem. 


(4) Effect of Filing Request to Redeem 


Any defendant who has filed a Request to 


Redeem shall be entitled to, 


(a) 


(b) 


seven days notice of the taking of the account 
of the amount due to the plaintiff. 


three calendar months from the date of the 
taking of the account of the amount due 
to the plaintiff within which to redeem the 
mortgaged property unless he is only a sub- 
sequent encumbrancers, in which case he 
shall not entitled to redeem. © 


(5) Default Judgment 


In an action for sale, where the defendant 


has been noted in default and has failed to file a Request to 
Redeem, the plaintiff may obtain Judgment for Immediate 
Sale with a Reference (Form 65H). 


(6) Where Judgment for Sale Obtained in 
Foreclosure Action 


(a) 


(b) 


Where a judgment for sale has been obtained 
in a foreclosure action, a subsequent encum- 
brancer, whether or not he has filed a Request 
to Redeem the mortgaged property, shall be 
entitled to notice of the first appointment on 
the reference in the sale action. 


If the plaintiff prefers that the sale be con- 
ducted by the defendant requesting the sale, 
he may so elect, and he shall serve upon such 
defendant and file, with proof of service, 
notice of such election, whereupon such 
defendant shall conduct the sale. 
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(c) The master shall deal with the deposit in 
making his report. 


65.03 Redemption Actions 
(1) What Claims may be Joined 
Any person interested in the equity of redemp- 
tion may, in an action for redemption, claim possession of 
the mortgaged property. 


(2) Persons to be Joined 


(a) Where, in an action for redemption, more 
than one person is interested in the equity 
of redemption, they all must be made parties, 
either as plaintiffs or defendants. 


(b) In an action for redemption, subsequent 
encumbrancers shall not be made defendants 
unless and until the plaintiff is declared fore- 
closed. If, upon the reference in an action for 
redemption, a subsequent encumbrancer is 
made a defendant and proves a claim, the 
usual period of redemption shall be granted. 


(3) Judgment 


(a) In a redemption action, where the defendant 
has been noted in default, the plaintiff may 
require the registrar to sign Judgment for 
Redemption (Form 65 I). 


(b) Every judgment for redemption shall direct 
a reference to the master whether or not 
there are any subsequent encumbrancers. 


65.04 Proceedings on the Reference 
(1) Applicable to All Mortgage Actions 


(a) Upon a reference pursuant to a judgment for 
foreclosure or sale or redemption of a mort- 
gaged property, the master shall determine 
who has any lien, charge or encumbrance there- 
on subsequent to the mortgage in question. 


(b) 


(c) 


(d) 


(e) 


(f) 
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The plaintiff shall file with the master suffi- 
cient evidence to enable him to determine 
who appears to have any lien, charge or 
encumbrance upon the mortgaged property 
subsequent to the mortgage in question. 


Subject to Rule 65.03 (2)(b), the master shall 
direct all such persons as appear to have any 
lien, charge or encumbrance upon the mort- 
gaged property subsequent to the mortgage 
in question who were not made defendants 
on the commencement of the action to be 
made parties to the action and to be served 
with Notice of Reference to Added Party 
having Encumbrance (Form 65J). 


Any person served with such notice may 
apply within 10 days from the date of the 
service to discharge, add to, vary or set aside 
the judgment or order making him a party. 


Where it appears to the master that a person 
who was made a defendant on the commence- 
ment of the action, who has not been made 
a party to the action as a subsequent en- 
cumbrancer, may have some lien, charge or 
encumbrance upon the mortgaged property 
subsequent to the mortgage in question, the 
master shall direct such defendant to be 
served with Notice of Reference to Original 
Party having Encumbrance (Form 65K). 


Subject to clauses (g) and (h) all persons who 
were made defendants on the commencement 
of the action shall be served with Notice of 
Reference to All Original Defendants (Form 
65L), stating the names and nature of the 
claims of all those appearing to have a lien, 
charge or encumbrance upon the mortgaged 
property. 


(g) 


(h) 


(i) 


G) 
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Any person made a defendant on the com- 
mencement of the action who is not a subse- 
quent encumbrancer and has failed to file a 
Request to Redeem or a Request for Sale may 
be served with Notice of Reference to All 
Original Defendants by prepaid post ad- 
dressed to him at his last known address. 


Any subsequent encumbrancer who was made 
a defendant on the commencement of the 
action and has failed to file a Request to 
Redeem or a Request for Sale is not entitled 
to any notice of the reference. 


On the reference, the master shall take an 
account of what is due to the plaintiff and to 
any subsequent encumbrancer who has proved 
a claim and shall tax or fix their costs and 
shall appoint a time and place for payment, 
unless the reference directed is for immediate 
sale, in which case the master shall proceed to 
give directions for the sale and defer the taking 
of an account until after the sale or an abortive 
sale. Where the sale is on the request of a 
subsequent encumbrancer, the master shall 
first satisfy himself that that subsequent en- 
cumbrancer has a valid claim. 


One day shall be fixed for redemption for all 
of the parties entitled to redeem and, where 
more than one party is entitled to redeem, 
the master shall determine the priority in 
which each is so entitled. 


(k) 


(1) 


(m) 
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On any proceeding for foreclosure or sale 
by, or for redemption against, an assignee 
of a mortgagee, the statement of the mort- 
gage account, verified by affidavit of such 
assignee, shall be sufficient prima facie 
evidence of the state of such account and 
an affidavit shall not be required from the 
mortgagee or any intermediate assignee 
denying any payment to such mortgagee 
or intermediate assignee, unless the mort- 
gagor or his assignee, or any party entitled 
to redeem, denies by affidavit the correctness 
of such statement of account. 


The master in his report shall state the names 
of all persons who have been parties in his 
office, and all subsequent encumbrancers 
who have been served with notice of the 
reference and the names of such as have 
made default, and shall set forth the amount 
of the claims and the priorities of such as 
have attended and proved their claims who 
shall be certified as the only encumbrancers 
upon the property. The report shall bear 
the date upon which it is settled. Where any 
period fixed for redemption expires in less 
than 15 days after confirmation of the 
report, a new account shall be taken. 


Subject to The Mortgages Act, upon payment 
of the amount found due, the mortgagee 
shall, unless the judgment otherwise directs, 
assign and convey the mortgaged property 
to the party making the payment, or to 
whom he may appoint, free and clear of 
all encumbrances incurred by the mortgagee 
and shall deliver up all deeds and writings 
in his custody or power relating thereto. 


(n) 


(0) 


(p) 


(q) 
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Where it is made to appear that by reason of 
their number or otherwise it is expedient to 
permit a mortgage action to proceed without 
the presence of all persons interested in the 
equity of redemption, other than subsequent 
encumbrancers, the court may give directions 
accordingly and may order such other persons 
to be made parties in the master’s office after 
judgment. 


Where on a reference it appears there are 
persons interested in the equity of redemp- 
tion, other than subsequent encumbrancers, 
who are not already parties to the action, 
such persons may be made parties in the 
master’s office upon such terms as may seem 
just and any such order shall direct a copy 
of the order, together with a copy of the 
judgment or order of reference and a Notice 
to Added Party (Form 65M) to be served on 
every such person. 


A person so served may apply within 10 days 
from the date of such service to discharge, 
add to, vary or set aside the judgment or the 
order making him a party. 


In mortgage actions in a county court, the 
clerk shall, subject to the directions of a 
judge, discharge all the duties and have all 
the powers of a registrar of the Supreme 
Court and may act as referee in any mortgage 
reference directed by a default judgment 
and in the taking of any accounts that may 
be referred to him by a judge. If it appears to 
the clerk that a mortgage reference directed 
by a default judgment is one which, in his 
opinion, ought to be dealt with by a judge, 
the clerk may apply to a judge for directions. 
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(2) Applicable to Foreclosure Actions 


(a) 


(b) 


(c) 


(d) 


(e) 


Where a party appearing to have any lien, 
charge or encumbrance subsequent to the 
mortgage in question, has been served with a 
notice under sub-rule (1)(c), (1)(e) or (DM 
and fails to attend and prove his claim at the 
time and place appointed, the master shall so 
report and, upon confirmation of his report, 
the claim of any such party shall be deemed 
to have been foreclosed. 


Where no defendant, other than a subsequent 
encumbrancer, has delivered a Statement of 
Defence or filed a Request to Redeem, and 
where no subsequent encumbrancer has proved 
a claim on the reference, the master shall so 
report; and, upon the confirmation of his 
report, a Final Order for Foreclosure may be 
obtained upon an application without notice. 


Subsequent accounts shall from time to time 
be taken, subsequent costs taxed, and neces- 
sary proceedings had, for redemption by or 
foreclosure of the other parties entitled to 
redeem the mortgaged property, as if specific 
directions for all those purposes had been 
contained in the judgment. 


Where more than one defendant entitled to 
redeem makes payment, any such defendant 
may apply to the master for an order for 
further directions, and thereupon sub-rule 
(2)(c) shall apply. 


Where: the judgment is for redemption or 
foreclosure, such proceedings are to be taken, 
and with the same effect as in an action for 
foreclosure, and in such case the last encum- 
brancer shall be treated as the owner of the 
equity of redemption. 


(f) 
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In default of payment according to the report 
in a foreclosure action, a Final Order for Fore- 
closure may, on a motion without notice, be 
granted against the party in default. 


(3) Applicable to Sale Actions 


(a) 


(b) 


(d) 


(e) 


Where no defendant, other than a subsequent 
encumbrancer, has delivered a Statement of 
Defence or filed a Request to Redeem and 
where no subsequent encumbrancer has proved 
a claim on the reference, the master shall so 
report; and, upon the confirmation of his 
report, a Final Order of Sale (Form 650) may 
be obtained upon a motion without notice. 


In a sale action, any defendant having an in- 
terest in the equity of redemption, other than 
a subsequent encumbrancer, who has filed a 
Request to Redeem shall be entitled to re- 
deem and, in order to redeem, he shall be re- 
quired to pay the amount found due to the 
plaintiff and his costs. 


If a judgment directs a sale on default in pay- 
ment, then an order for sale may be obtained 
on a motion without notice. 


Upon a judgment or order for sale being ob- 
tained, the property shall be sold with the 
approbation of the master, and the purchaser 
shall pay his purchase money into court un- 
less otherwise directed by the master. 


When so paid, the purchase money shall be 
applied in payment of what has been found 
due to the plaintiff and the other encum- 
brancers, if any, according to their priorities, 
together with subsequent interest and sub- 
sequent costs. 


(f) 


(g) 
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Where the purchase money is not sufficient 
to pay what has been found due to the 
plaintiff, the plaintiff is entitled, on a motion 
made without notice, to an order for payment 
of the deficiency by any defendant liable 
for the mortgage debt. 


Where the judgment is for redemption or sale, 
such proceedings are to be taken, and with 
the same effect as in an action for sale, and in 
such case the last encumbrancer shall be 
treated as the owner of the equity for re- 
demption. 


(4) Applicable to Redemption Actions 


(a) 


(b) 


(c) 


Upon a reference under a judgment for re- 
demption, the master shall take an account of 
what is due to the defendant, including costs, 
if any, and shall appoint a time and place for 
payment. 


In a redemption action, on defaulf of pay- 
ment being made according to the report, the 
defendant is entitled, upon a motion without 
notice, to a final order of foreclosure against 
the plaintiff or to an order dismissing the 
action with costs to be paid by the plaintiff. 


In a redemption action where the plaintiff is 
declared foreclosed, directions may be given, 
either by the final order foreclosing the plain- 
tiff or by subsequent orders, that all necessary 
inquiries be made, accounts taken and pro- 
ceedings had for redemption or foreclosure, 
or redemption or sale, as against any sub- 
sequent encumbrancers, or for the adjustment 
of the relative rights and liabilities of the 
original defendants as among themselves. 
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65.05 Where There has been a Change of Account 
(1) Where the state of account as ascertained by a 
judgment, order or report is changed before the day appoin- 
ted for payment, the mortgagee may, at least 15 days before 
the day appointed, give notice of the change of account to 
the person called upon to pay, giving particulars of the 
change of account and of the sum to be paid. 


(2) If notice of change of account has been given and 
the sums therein mentioned appear properly to be allowed 
or paid, a final order may be granted without further notice 
or the master, on the motion for a final order, may in his 
discretion require notice to be given and may fix a new day. 


(3) If any party to whom notice of change of account 
is given is dissatisfied, he may apply to the master to deter- 
mine the amount to be paid and to fix a new day. 


(4) If the state of account has been changed before 
the day appointed for payment and no such notice has been 
given and the amount payable for redemption is reduced, 
a new day shall be appointed for payment upon notice to 
the persons entitled to redeem but, if the amount payable 
has been increased, the mortgagee may apply for a final 
order without the appointment of a new day. 


(5) If the state of the account has been changed after 
the day appointed for payment, it is not necessary to appoint 
a new day, unless the master on the motion for a final order 
so directs. 


(6) In mortgage actions, the initial period allowed for 
redemption shall be three months, and when it becomes 
necessary to fix a new day for redemption after the lapse 
of the original period, the further time allowed shall be one 
month, unless otherwise ordered. 


(7) Notwithstanding the preceding paragraph, the 
court may, on the motion of any party, extend or abridge 
the time redemption from time to time for such length of 
time and upon such terms as may seem just. 


66.01 
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66.03 


= 252- 


PARTICULAR PROCEEDINGS 
RULE 66 PROCEEDINGS FOR ADMINISTRATION 


Where Available 

(1) A proceeding for the administration of the estate 
of a deceased person or for the execution of a trust may 
be commenced by a Notice of Application by any person 
claiming to be a creditor or beneficiary under the will or 
on the intestacy of the deceased or under any instrument 
of trust. 


(2) Such a proceeding may also be commenced by an 
executor or administrator of the deceased or by a trustee. 


(3) A judgment for the administration of any estate 
or for the execution of a trust may be refused if the judge 
is satisfied that the questions between the parties can be 
properly determined without such judgment. 


(4) Where no accounts or insufficient accounts have 
been rendered, the judge may, instead of granting judgment 
for administration of the estate or for the execution of a 
trust, order that the executors, administrators or trustees 
render to the applicant a proper statement of their accounts 
and stay the proceeding in the meantime. 


Where a Person under Disability is Interested 

A judgment for the administration of an estate or for 
the execution of a trust in which a person under disability 
is interested shall not be made unless the person under dis- 
ability is made a party respondent and the provisions of 
Rule 7 are complied with. 


Where a Reference is Directed 

(1) Where a Judgment for Administration (Form 66A) 
of an estate or for the execution of a trust directs a reference, 
the person to whom the reference is directed shall, subject 
to this rule, proceed to conduct the reference in accordance 
with the procedure prescribed by Rule 57. 
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(2) On any such reference the person to whom the 
reference is directed shall have the power to deal with the 
real and personal property, including the power to give all 
necessary directions for its realization and shall finally wind 
up all matters connected with the estate or trust without any 
further directions, except where the special circumstances of 
the case require interim reports or interlocutory orders. 


(3) In taking accounts in administration proceedings, 
interest shall be computed on the debts of the deceased from 
the date of the judgment and, on legacies, from the end of 
one year after the death of the deceased, unless another time 
of payment is directed by the will. 


(4) All money realized from the estate shall forthwith 
be paid into court, and no money shall be distributed or 
paid out for costs or otherwise, except by order of a judge. 


(5) On a motion for an order for distribution, the 
judge may review, amend or refer back the report or make 
such other order as may seem just. 


67.01 


67.02 
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Where Available 

(1) Any person, not under disability, entitled to com- 
pel the partition of land or any estate or interest therein 
may, by Notice of Application, apply for partition or sale. 


(2) A proceeding for partition on behalf of a person 
under disability may only be commenced by his litigation 
guardian and with leave of a judge. 


Where a Person under Disability is Interested 

A judgment for partition or sale of land or any estate 
or interest therein in which a person under disability is 
interested shall not be made unless the provisions of Rule 7 
have been complied with. 


Where a Reference is Directed 

(1) Where a Judgment for Partition or Sale (Form 67A) 
of land or an estate or interest therein directs a reference, 
the person to whom the reference is directed shall, subject 
to this rule, proceed to conduct the reference in accordance 
with the procedure prescribed by Rule 57. 


(2) On any such reference, the person to whom a 
reference is directed shall have the power to add any neces- 
sary parties, to ascertain the rights of the various parties 
interested and to tax the costs of any such parties. 


(3) All money realized from a sale of the land or any 
estate or interest therein shall forthwith be paid into court, 
and no money shall be distributed or paid out for costs or 
otherwise, except by order of a judge. 


(4) On a motion for an order for distribution, the 
judge may review, amend or refer back the report or make 
such other order as may seem just. 


68.01 
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ESTATES OF MINORS 


How Commenced 

A proceeding for approval of the sale, mortgage, lease 
or other disposition of the whole or any part of the estate 
of a minor may be commenced by a Notice of Application, 
and shall be made to a judge upon notice to the Official 
Guardian. 


Affidavit in Support 

(1) The affidavit in support of any such proceeding 
shall state the nature and amount of the real and personal 
property to which the minor is entitled. 


(2) If the proceeding is for approval of the sale, 
mortgage, lease or other disposition of real property, the 
affidavit shall show the nature and value of the real property 
to be disposed of, the annual profits therefrom and the 
present occupation thereof, as well as the facts relied upon 
to establish the necessity for the proposed disposition. 


(3) If an allowance for maintenance is desired, the 
affidavit shall state the amount required and the facts relied 
upon to establish the need for such an allowance and, where 
applicable, shall show the necessity for resorting to the real 
property to provide such an allowance. 


(4) If the appointment of a guardian is desired, the 
affidavit shall state the reason therefor and the facts relied 
upon to justify the appointment of the person proposed. 


Where Consent Required 

(1) Approval for the sale, mortgage, lease or other 
disposition of the whole or any part of the estate of a minor 
shall not be given unless the consent of any minor over the 
age of 16 years has been filed; but any such consent may be 
dispensed with if the Official Guardian does not object. 
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(2) When so directed by the judge, the minor shall 
be produced before him or before a master and shall be 
examined apart as to his consent. 


(3) Where the minor is out of Ontario, the judge may 
direct an inquiry to be made as to the consent of the minor 
in such manner as may seem just. 


69.01 


69.02 
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How Commenced 

(1) A proceeding for judicial review under The Judicial 
Review Procedure Act, 1971, may be commenced by a 
Notice of Application and, subject to paragraph (2), shall 
be made to the Divisional Court. 


(2) A proceeding for judicial review may be made to 
the High Court with leave of a judge thereof, which may be 
granted at the hearing of the application, where it is made 
to appear to the judge that the case is one of urgency and 
that the delay required for having the application heard by 
the Divisional Court is likely to involve a failure of justice. 


(3) Where a judge of the High Court refuses leave for 
a proceeding under paragraph (2), he may order that the 
proceeding be transferred to the Divisional Court. 


Interim Order 

On any proceeding for judicial review, a judge of the 
High Court may make such interim order as he considers 
proper, pending the final determination of the proceeding. 


- 258 - 


PARTICULAR PROCEEDINGS 
RULE 70 PROCEEDINGS FOR QUIETING TITLES 


70.01 How Commenced 
(1) A proceeding under either Section 2 or Section 
30 of The Quieting Titles Act shall be commenced by 
petition in the form prescribed by the Act, and shall be 
made to a judge of the High Court. 


(2) No petition shall include two or more properties 
dependent on separate and distinct titles, but a petition 
may include any number of lands or parcels belonging to 
the same person and dependent on one and the same chain 
of title. 


(3) Every petition under the Act shall be filed in 
the office of the local registrar at Toronto and may, at 
the option of the petitioner, be referred to the referee in 
Toronto or to any local referee. 


(4) Where a petitioner desires to have the petition 
referred to a particular local referee, he shall endorse the 
petition accordingly. 


(5) Where a petition is filed with no endorsement, 
it shall stand referred to the referee in Toronto, but a 
petition. endorsed to a local referee shall stand referred 
to him. 


(6) The Senior Master is the sole inspector of titles 
in respect of petitions filed under the Act and the sole 
referee in Toronto, but he may assign to any master such 
duties as inspector or referee as he from time to time 
deems advisable. 


(7) Upon the filing of the petition, the local registrar 
at Toronto shall attend upon one of the judges of the High 
Court, designated by the Chief Justice of the High Court 
to hear petitions under the Act, for directions before it is 
referred to a referee for investigation. 


70.02 


70.03 
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(8) Subject to the directions of the judge, the local 
registrar at Toronto shall transmit the petition to the referee 
but, where the petition is referred to a local referee, a copy 
of the petition shall be filed with the inspector of titles 
before it is transmitted to the local referee. 


Material in Support 

(1) The particulars necessary under the Act to support 
the petition shall be delivered or mailed by the petitioner or 
his solicitor to the referee. 


(2) The petitioner shall deliver to the referree a plan 
and description of the property, verified by the affidavit of 
a qualified land surveyor who has personally inspected the 
property, and the affidavit shall state the manner in which 
the land described is indicated upon the plan, the names 
of the person or persons in actual occupation of the whole 
or any part thereof, the nature of the buildings upon the 
property and any evidence of continued possession that 
might be of assistance in the consideration of the petition. 


(3) The petitioner shall also show, by affidavit or 
otherwise, whether possession has always accompanied the 
title under which he claims the property, or how otherwise, 
or shall show some sufficient reason for dispensing with such 
proof either wholly or in part. 


Attendance of Petitioner 
Where there is no contest, the attendance of the peti- 


tioner, or his solicitor, shall not be required on the examina- 


tion of the title, except where, for any special reason, the 
referee directs such attendance. 


Where Proof of Title is Defective 

If, on such examination, the referee finds the proof of 
title defective, he shall deliver or mail to the petitioner, 
or his solicitor, a memorandum of such finding, stating 
shortly therein what the defects are, and he shall therein 
state as far as possible all the objections to the title. 


70.05 


70.06 
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Where Good Title is Shown 

(1) Where the referee finds that a good title is shown, 
he shall prepare the necessary advertisement and, unless the 
publication thereof is dispensed with under the Act, the 
advertisement shall be published in a newspaper having a 
general circulation in the county where the land is situate 
and in any other newspaper in which the referee thinks it 
proper to have it inserted. 


(2) The referee shall endorse on the advertisement so 
prepared by him the name of the newspaper or newspapers 
in which it is to be published, and the number of insertions 
to be given therein respectively. 


(3) Any notice of the petition to be mailed or served 
under Section 13 of the Act shall be prepared by the referee, 
and directions shall be given by him as to the persons on 
whom it is to be served. 


Where Local Referee is Satisfied 

(1) Where, in the opinion of a local referee, the peti- 
tioner is entitled to a certificate or conveyance under the Act 
and has published and given all notices required, the local 
referee shall endorse and sign at the foot of the petition 
the following memorandum: “I am of the opinion that the 
petitioner is entitled to a certificate of title (or conveyance) 
as claimed (or subject to the following encumbrances, etc., 
as the case may be).”’ 


(2) The local referee shall thereupon transmit to the 
inspector of titles the petition and all papers relating thereto. 


(3) The inspector of titles shall thereupon examine the 
papers carefully and, if he finds any defect in the evidence 
of title or in the proceedings, he shall, by correspondence 
or otherwise, point out the defect to the petitioner or his 
solicitor, or to the local referee, as the case may be, in order 
that the defect may be remedied before the petition and all 
papers relating thereto are tranmitted to the judge for approval. 
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70.07 Where Inspector of Titles or Referee at Toronto is Satisfied 

(1) Where the inspector of titles or referee at Toronto 

finds that the petitioner is entitled to a certificate of title 

or a conveyance under the Act and has published and given 

all the notices required, the inspector of titles or referee at 

Toronto shall endorse and sign at the foot of the petition a 

memorandum to the same effect as is required from a local 
Teieree.. 


(2) The inspector of titles or referee at Toronto shall 
thereupon prepare the certificate of title or conveyance, 
engross and sign the same in triplicate and shall attend upon 
the judge therewith and with the petition and all papers 
relating thereto. 


(3) On the certificate or conveyance being signed by 
the judge, the inspector of titles or referee at Toronto shall 
deliver or transmit the certificate of title or conveyance to 
the local registrar at Toronto to be sealed and registered. 


(4) The local registrar shall thereupon retain one of 
the signed certificates or conveyances and shall deliver or 
transmit the other two, when so sealed and registered, to 
the petitioner or his solicitor. 


(5) Unless the judge otherwise directs, the certificate 
of title or conveyance shall be dated as of the date of the 
filing of the petition. 


(6) When a certificate of title or conveyance has been 
granted, the inspector of titles or referee at Toronto may, 
without further order, deliver on demand to the party en- 
titled thereto, or his solicitor, all deeds and other documents 
of title filed in connection with the proceeding and shall 
take his receipt therefor. 
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Appeal 

The certificate of the inspector of titles or of a referee 
upon any contest before him shall be filed, and an appeal lies 
therefrom in the same way as from a report on a reference. 


Alternative Proceeding by Notice of Application 

(1) Where any person claims to be the owner of land, 
he may have any particular question that would arise upon 
a petition under The Quieting Titles Act determined in a 
proceeding commenced by a Notice of Application. 


(2) Notice of any such application shall be given to all 
persons to whom notice would be given under The Quieting 
Titles Act, and the judge has the same power to determine 
and finally dispose of such particular question as he would 
have under that Act. It shall not, however, be necessary to 
comply with the provisions of sub-rule 70.05. 
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RULE 71 MENTAL INCOMPETENCY PROCEEDINGS 


71.01 


71.02 


Removal to Supreme Court 

(1) Where the respondent in a proceeding under The 
Mental Incompetency Act requires the proceeding to be 
removed into the Supreme Court, he shall serve a Notice of 
Removal (Form 71A) upon the applicant and file the same, 
with proof of service, with the clerk of the county court 
in which the proceeding was brought, at least 2 days before 
the return date of the application for the declaration of 
mental incompetency or incapacity. 


(2) Upon filing the Notice of Removal and proof of 
service thereof, the clerk of the county court shall forthwith 
transmit the papers to the local registrar of the Supreme 
Court in the county in which the proceeding was brought. 


(3) Within 10 days of service upon him of the Notice 
of Removal, the applicant shall serve upon the respondent 
and file a notice of the time and place of the hearing of the 
proceeding before a judge of the Supreme Court and there- 
after the practice and procedure of the Supreme Court shall 
apply to the proceeding. 


Application for Confirmation 

(1) Where an order has been made by a judge of a 
county court appointing a permanent committee or pro- 
pounding a scheme of management or propounding a subse- 
quent scheme not previously confirmed by a judge of the 
Supreme Court, the order shall be issued and filed with the 
clerk of the said county court. 


(2) Unless the order has been appealed, the applicant 
shall file with the clerk of the said county court a notice 
of motion returnable before a judge of the High Court at 
Toronto for an order confirming the appointment of the 
committee and the scheme of management, and the clerk 
shall thereupon transmit the notice of motion, the order 
and all other papers filed in the proceeding to the local 
registrar of the Supreme Court at Toronto. 


71.03 
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(3) The notice of motion for confirmation shall be 
filed with the clerk of the said county court at least 10 days 
prior to the day upon which the motion is returnable. 


(4) Upon receipt of the notice of motion and support- 
ing material, the local registrar at Toronto shall place the 
motion on the appropriate list, and it shall not be necessary 
for counsel to appear in the first instance. 


(5) The order shall be considered by the presiding 
judge and if, in his opinion, it is proper to confirm the 
appointment of the committee and the scheme of manage- 
ment, he shall confirm the same by so endorsing the notice 
of motion and an order, prepared by the solicitor for the 
applicant, shall be issued and entered in the Supreme Court 
at Toronto, and a copy thereof shall be filed with the clerk 
of the county court in which the proceeding was commenced. 


(6) Where the presiding judge is not satisfied, he shall 
state shortly his reasons therefor in writing and either direct 
an amendment to be made before an order is issued or adjourn 
the motion and direct the local registrar at Toronto to give 
notice to the applicant of the adjourned hearing upon which 
counsel shall appear. 


Passing Accounts 

(1) Upon the death of a person who has been found 
mentally incompetent or mentally incapable under the pro- 
visions of The Mental Incompetency Act, the accounts of 
his committee shall be passed by a judge of the county 
court in which the proceeding is pending upon notice to 
his executor or administrator. 


(2) Where the proceeding has been referred to a master, 
the accounts of the committee shall be passed by him. 


(3) Upon payment over to the executor or administra- 
tor of the balance found to be due by the judge or master, as 
the case may be, and, upon entry of the order or confirma- 
tion of the report, the bond given by the committee shall be 
handed over for cancellation. 


72.01 
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Application of the Rules 

Unless otherwise provided by any statute or by this rule, 
all of the rules, insofar as they apply to an action, shall apply, 
with any necessary modification, to a divorce proceeding. 


Definitions 
In a divorce proceeding, unless the context otherwise 
requires, 


decree nisi or decree absolute of divorce is a judgment; 


judge means a judge of the Supreme Court and includes a 
local judge; 


matrimonial offence means a matrimonial offence as defined 
in Section 3 of the Divorce Act (Canada); and 


originating process includes a petition or a counter-petition 
against an added respondent by counter-petition. 


Joinder of Parties 
(1) Any person against whom any relief is claimed in 
a divorce proceeding shall be made a party thereto. 


(2) Except as provided in paragraph (4), the name of 
every person alleged to have been involved in any matrimonial 
offence shall be pleaded, if the name of that person is known 
to the party pleading such allegation; but, unless the court 
otherwise orders no such person need be made a party to the 
proceeding unless some relief is being claimed against him. 


(3) Where the name of such person is subsequently 
ascertained, the pleadings shall be amended accordingly, and 
he shall be served with a copy of the amended pleadings as 
hereinafter provided. 


72.04 
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(4) Where it is alleged that the respondent spouse was 
involved in a matrimonial offence that constitutes a criminal 
offence for which he has been convicted in a court of com- 
petent jurisdiction in Canada, the name of the other person 
who was involved in such offence shall not be pleaded, nor 
shall he be made a party to the proceeding unless the court 
otherwise orders. 


Petition 

(1) A divorce proceeding shall be commenced by the 
issuing of a Petition for Divorce (Form 72A) in the manner 
provided for the issuing of an originating process. 


(2) Ina divorce proceeding, the party commencing the 
proceeding shall be called the petitioner and the opposite 
party, the respondent. 


Service of Petition 

(1) Unless otherwise ordered or provided, a divorce 
petition, and all documents required to be served therewith, 
shall be served on the respondent spouse and the petition 
shall be served on every other respondent and on every person 
alleged in the petition to have been involved in a matrimonial 
offence. 


(2) A respondent shall be served in the manner pre- 
scribed for service of originating process. 


(3) A person, other than a party, who is alleged in the 
petition to have been involved in a matrimonial offence, may 
be served by mailing a copy of the petition to him at his last 
known address. 


(4) Where a person who is alleged in a petition to have 
been involved in a matrimonial offence, other than a party, 
dies before he has been served with the petition, the petition 
need not be served on his personal representative. 


(S) A petition shall not be served by the petitioner. 


72.06 
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(6) A petition may be served out of Ontario without 
leave. 


(7) Where substituted service of a petition by publica- 
tion in a newspaper is ordered by the court, the publication 
shall be according to Form 72B. 


(8) Where any person required to be served with a 
petition cannot be found, the court may dispense with such 
service if it is satisfied that reasonable efforts have been made 
to locate such person and that no method of substitutional 
service is likely to come to his attention. 


Time for Service of Petition 
A petition shall be served within six months of the 
issuing thereof. 


Pleadings 

(1) In a divorce proceeding, pleadings shall consist of 
the Petition and an Answer (Form 72C) and may include a 
Reply (Form 72D). 


(2) In a counter-petition for divorce, pleadings shall 
consist of the Counter-Petition (Form 72E) and an Answer to 
Counter-Petition (Form 72F) and may include a Reply to 
Answer to Counter-Petition (Form 72G). 


Answer 
(1) A respondent who wishes to oppose a divorce 


petition shall deliver an Answer thereto, 


(a) within 20 days after service of the Petition 
where the respondent is served in Ontario; 


(b) within 40 days after service of the Petition 
where the respondent is served elsewhere in 
Canada or within the United States of America; 
or 


(c) within 60 days after service of the Petition 
where the respondent is served anywhere else 
in the world. 


72.09 
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(2) Any person, other than a party, who is alleged in a 
petition to have been involved in a matrimonial offence, may 
within the time limited for delivery of the Answer, apply to 
the court to be added as a respondent in the proceeding and 
for leave to deliver an Answer. 


(3) Where a person who is alleged in a petition to have 
been involved in a matrimonial offence, other than a party, 
dies after he has been served with the Petition and before he 
has been added as a respondent in the proceeding, his personal 
representative may apply to be added as a respondent therein 
and for leave to deliver an Answer. 


Reply 
A Reply, if any, shall be delivered within 10 days after 
delivery of the Answer. 


Counter-Petition 

(1) Where a respondent claims any relief other than 
dismissal of the petition, with or without costs, he shall do so 
by way of counter-petition. 


(2) Where a respondent counter-petitions against the 
petitioner, he may join as an added respondent by counter- 
petition any other person, whether a party to the proceeding 
or not, who is a necessary or proper party to the counter- 
petition. 


(3) A respondent shall plead his answer and counter- 
petition in one document to be called an Answer and Counter- 
petition. 


(4) Where there is an added respondent by counter- 
petition, the Answer and Counter-Petition shall contain a 
second style of cause showing who is the petitioner by 
counter-petition and who are the respondents by counter- 
petition. 
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72.11 Time for Delivery of Answer and Counter-Petition 
(1) Where a counter-petition is against a petitioner 
only, the Answer and Counter-Petition shall be delivered 
within the time limited for delivery of the Answer in the 
main proceeding. 


(2) Where a counter-petition is against the petitioner 
and an added respondent by counter-petition, the Answer 
and Counter-Petition shall be issued within the time limited 
for delivery of the Answer in the main proceeding, and shall 
be served, 


(a) on the petitioner, within the time limited for 
delivery of the Answer in the main proceeding; 
and 


(b) on the added respondent by counter-petition, 
together with a copy of the Petition in the 
main proceeding, within 30 days thereafter. 


(3) Personal service of an Answer and Counter-Petition 
is not required on the petitioner or on an added respondent 
by counter-petition who is a respondent in the main proceed- 
ing unless such respondent has failed to deliver an Answer in 
the main proceeding, in which case personal service is required 
whether or not he has been noted in default in the main 
proceeding. 


(4) An Answer and Counter-Petition shall also be served, 
together with a copy of the Petition, on every person alleged 
in the counter-petition to be involved in a matrimonial offence, 
in the manner prescribed for the service of a petition on any 
such person. 
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Answer to Counter-Petition 

(1) The petitioner shall deliver his Answer to Counter- 
Petition within the time limited for the delivery of a Reply, 
if any, in the main proceeding and, where such a Reply is 
delivered, his Answer to Counter-Petition shall be joined 
thereto. © 


(2) An added respondent by counter-petition shall 
deliver his Answer to Counter-Petition within 20 days after 
service of the Answer and Counter-Petition. 


(3) Any person, other than a party, who is alleged in a 
counter-petition to have been involved in a matrimonial 
offence may, within the time limited for the delivery of the 
Answer to Counter-Petition, apply to the court to be added 
as a respondent by counter-petition and for leave to deliver 
an Answer to Counter-Petition. 


(4) Where a person who is alleged in a counter-petition 
to have been involved in a matrimonial offence, other than a 
party, dies after he has been served with the Counter-Petition 
and before he has been added as a respondent by counter- 
petition, his personal representative may apply to be added 
as a respondent therein and for leave to deliver an Answer to 
Counter-Petition. 


Reply to Answer to Counter-Petition 

A Reply to Answer to Counter-Petition, if any, shall be 
delivered within 10 days after delivery of the Answer to 
Counter-Petition. 


Financial Statement 

(1) Where a petition contains a claim for corollary 
relief, the petitioner shall deliver a Financial Statement 
(Form 72H) with the Petition and the respondent spouse 
shall deliver a Financial Statement with the Answer. 


(2) Where no claim for corollary relief is made in the 
Petition, but such a claim is asserted in the Counter-Petition, 
the petitioner by counter-petition shall deliver a Financial 
Statement with the Answer and Counter-Petition and the res- 
pondent spouse by counter-petition shall deliver a Financial 
Statement with the Answer to Counter-Petition. 


T2AS 
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(3) Where a Financial Statement is required to be 
delivered with a Petition or Counter-Petition or an Answer 
thereto, the Petition or Counter-Petition or the Answer 
thereto shall not be accepted by a registrar for issuing or 
filing without the Financial Statement. 


(4) Where a respondent to a Petition or Counter- 
Petition does not intend to defend a claim for corollary 
relief, he shall nevertheless deliver his Financial Statement 
within the time limited for the delivery of his Answer. 


(5) Where a respondent to a Petition or Counter- 
Petition fails to deliver his Financial Statement within the 
time limited for the delivery of his Answer, the petitioner 
or counter-petitioner may apply to the court without further 
notice to the respondent for an order requiring the delivery 
of such a Statement within the time prescribed by the order. 


(6) A party may be cross-examined on his Financial 
Statement, 


(a) for use upon a pending motion for interim 
relief, in which case the cross-examination may 
be used in evidence at the trial in the same 
manner as an examination for discovery; or 


(b) on his examination for discovery. 


Children 

(1) Where there are children of the marriage, as defined 
by Section 2 of the Divorce Act (Canada), particulars thereof 
shall be pleaded in the Petition or Counter-Petition, in which 
case, 


(a) the Petition or Counter-Petition and all 
documents required to be served therewith, 
shall be served on the Official Guardian at 
Toronto forthwith after service thereof on 
the respondent spouse; 
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(b) 


(c) 


(d) 


(e) 


(f) 


all other pleadings shall be served on the 
Official Guardian within the time limited by 
the rules for service thereof on the parties to 
the proceeding; 


one copy of the report of the Official Guardian 
and the supporting affidavit, if any, shall be 
served by the Official Guardian on the solicitor 
for each spouse and, where there is no such 
solicitor, on each spouse personally, or by 
mailing a copy thereof addressed to him at his 
last known address, within 60 days of the 
service on the Official Guardian of the Petition 
or Counter-Petition, as the case may be, and 
the Official Guardian shall file a copy of his 
report, together with proof of such service 
forthwith in the office where the Petition was 
issued; 


either spouse may dispute any statement in 
the report or any supporting affidavit by 
serving a concise statement of the nature of 
such dispute on the other spouse and on the 
Official Guardian at Toronto, and by filing 
the same, together with proof of such service, 
within 15 days of the service of the report on 
him; 


no Petition or Counter-Petition shall be tried 
until all disputes have been filed or the time 
for filing disputes has expired or has been 
waived by the consent of the parties filed; 


a person who has made an affidavit verifying 
the report of the Official Guardian is not 
liable to be cross-examined thereon except by 
leave; and 


72.16 


foe 
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(g) the Official Guardian has the right to discovery 
in respect of any matter relating to the custody, 
maintenance and education of achild to whom 
this rule applies, whether or not any such 
matter is in issue in the proceeding. 


(2) Where a petition or counter-petition contains a 
claim for the custody of or access to any child of the marriage 
as defined by Section 2 of the Divorce Act (Canada}, recourse 
may be had to the provisions of Rule 73.04. 


Intervention Before Decree Nisi 

(1) At any time prior to the granting of the Decree 
Nisi, the Attorney General, on notice to all parties, may 
apply to a judge for leave to intervene for the purpose of 
showing why the Decree Nisi should not be granted. 


(2) Where the judge grants leave to intervene, he shall 
give such directions with respect to the participation of the 
Attorney General in the proceeding as may seem just. 


Place of Trial 

(1) The petitioner shall name the place of trial in the 
petition and the place to be named shall be the place where 
the court normally sits in the county in which either spouse 
ordinarily resides or, where the petitioner is resident out of 
Ontario, the county in which the respondent spouse ordinarily 
resides. 


(2) The proceeding shall be tried at the place so named, 
unless otherwise ordered on the motion of the petitioner or 
of any respondent who has delivered an Answer. On any such 
motion, the applicant must show that it is just and convenient 
that the proceeding be tried elsewhere. 


72.18 
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Trial Before Local Judge or High Court 

(1) The petitioner, in addition to naming the place of 
trial, shall specify in the petition whether the proceeding will 
be set down for trial before the local judge of the High Court, 
or at the regular sittings of the High Court, at the place of 
trial named in the petition. 


(2) At any time before the commencement of the trial, 
whether or not the proceeding has been set down for trial, 
the petitioner, or any respondent who has delivered an 
Answer, may apply, 


(a) to a judge of the High Court for an order that 
the proceeding be tried at a regular sittings of 
the High Court at the place of trial named in 
the petition, instead of before a local judge of 
the High Court; or 


(b) to a local judge of the High Court at the place 
of trial named in the petition for an order that 
the proceeding be tried before a local judge of 
the High Court at the place of trial named in 
the petition, instead of at a regular sittings of 
the High Court; provided that, where the pro- 
ceeding is defended, such order may only be 
be made upon the consent of all parties. 


Notice of Trial 

(1) Where a proceeding is set down for trial as proposed 
by the petitioner in the Petition and is not defended, it shall 
not be necessary to serve or file a Notice of Trial. 


(2) In all other cases, a Notice of Trial shall be served 
and filed. 


Trial 

(1) No Petition shall be tried until a certificate or 
report issued subsequent to the filing of the Petition pursuant 
to regulations under the Divorce Act (Canada) as to prior 
pending Petitions presented by either spouse has been received 
by the registrar and attached to the record. 


Papa 
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(2) Where, before proceeding to the hearing of the 
evidence, a judge grants an adjournment of the trial under 
sub-section 1 of Section 8 of the Divorce Act (Canada), the 
application for resumption of the trial under sub-section 2 
of the said section shall be by Notice of Motion and may be 
made to any judge. 


(3) Where, after proceeding to the hearing of the 
evidence, a judge grants an adjournment of the trial under 
sub-section 1 of Section 8 of the Divorce Act (Canada), the 
application for resumption of the trial under sub-section 2 of 
the said section shall be by Notice of Motion to the same judge. 


(4) On the trial of any divorce proceeding, the judge 
may adjourn the trial for any reason to such time and place 
aS may seem just and, in a proper case, may direct that the 
registrar forthwith give notice of the proceeding, the state 
thereof and the reasons of the court for such direction to the 
Attorney General. 


(5S) Where such notice is given, the Attorney General 
shall appear, in person or by counsel, on the adjourned trial 
and make his submissions and otherwise participate in the 
proceedings to the extent he may deem necessary and the 
judge may allow. 


Reference to a Family Law Commissioner 

(1) Any judge of the High Court may refer to a Family 
Law Commissioner any question or issue arising under the 
Divorce Act (Canada) relating to corollary relief for inquiry 
and report. 


(2) Where a reference is directed under the preceding 
paragraph, the Family Law Commissioner shall inquire into 
any question or issue referred to him and he shall report back 
to the judge directing the reference in such manner and at 
such time as the judge may direct. 


(3) Any party who appeared before the Commissioner 
shall have the right to be heard when the judge is considering 
the report, and shall be served with a copy of the report and 
with notice of the time and place appointed for so doing. 


72.22 


72.23 


72.24 
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Decree Nisi 

(1) In a Decree Nisi (Form 72 I) the name of a co- 
respondent shall not appear in the style of cause unless some 
relief has been granted against him. 


(2) Unless otherwise ordered by the trial judge, the 
party to whom a Decree Nisi has been granted shall forth- 
with serve a copy thereof on the party against whom it was 
granted by mailing the same addressed to him at his last 
known address. 


Showing Cause After Decree Nisi 

(1) During the period between the granting of the 
Decree Nisi and the granting of the Decree Absolute, any 
person, including the Attorney General, may apply to a 
judge for leave to show cause why the Decree Nisi should 
not be made absolute. 


(2) A copy of the Notice of Motion shall be served 
on the Attorney General, unless he is the applicant. 


(3) The judge may dismiss the motion or may rescind 
the Decree Nisi or may direct the trial of an issue and may 
give such directions and impose such terms as may seem just. 


Decree Absolute 

(1) A motion to make a Decree Nisi absolute shall be 
made to a judge by filing in the office in which the proceed- 
ing was commenced, on any day after the expiration of the 
period that must intervene before the Decree Nisi may be 
made absolute, a notice of motion, together with the original 
Decree Nisi, or a certified copy thereof, and proof of service 
thereof on the party against whom it was granted, unless 
such service was dispensed with. 


(2) Any such motion shall be supported by an affidavit, 
sworn after the expiration of the period that must intervene 
before the Decree Nisi may be made absolute, as to whether 
or not, 
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(a) an appeal from the Decree Nisi is pending or 
any appeal taken has been abandoned or dis- 
missed ; 


(b) an order has been made extending the time 
for appealing from the Decree Nisi and, if so, 
whether such time has expired without an 
appeal having been taken; and 


(c) a Notice of Motion to show cause why the 
Decree Nisi should not be made absolute 
has been filed or served. 


(3) Within 10 days thereafter the registrar shall cause 
the Notice of Motion and the material filed in support thereof 
to be presented to a judge sitting anywhere in Ontario, who 
may pronounce a Decree making the Decree Nisi absolute, 
without the appearance of counsel, and so endorse the 
Notice of Motion. 


(4) Where a judge decides that a Decree Nisi should 
not be made absolute without the appearance of counsel, 
he shall adjourn the motion and direct that notice of such 
adjournment be given by the registrar to the applicant and 
may direct that the applicant serve notice of the motion 
on any other person. 


(5) The style of cause in the Decree Absolute (Form 
72J) shall be the same as in the Decree Nisi. 


(6) Where a Decree Absolute has been granted, the 
registrar shall prepare, sign and enter the Decree. 


(7) Where a party to whom a Decree Nisi has been 
granted fails to apply to have the Decree made absolute 
within one month after the earliest date on which he could 
have done so, the opposite spouse may apply to have the 
Decree Nisi made absolute, on notice to the party to whom 
the Decree Nisi has been granted, but without filing proof 
of service of the Decree Nisi. Where the Decree Nisi has not 
been settled, signed or entered, the judge, on the hearing 
of the motion, may direct this to be done. 
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72.25 Corollary Relief 
(1) A Notice of Motion for interim relief under the 
Divorce Act (Canada) may be served with a Petition or 
Counter-Petition or at any time thereafter. 


(2) At the hearing of a motion for interim relief under 
the Divorce Act (Canada), the court shall consider whether 
or not a pre-trial conference is necessary or desirable at that 
stage of the proceeding and may conduct a pre-trial con- 
ference before disposing of the motion 


(3) Rule 50 shall apply, with any necessary modifica- 
tion, to a pre-trial conference under paragraph (2). 


(4) Except with the consent of the parties, the judge 
or officer who conducts the pre-trial conference under para- 
graph (2) shall not proceed with the motion for interim 
relief. 


(5) In exercising his discretion as to costs, the judge 
or officer who hears a motion for interim relief under para- 
graph (1) shall take into account any offer to settle the claim 
for interim relief or the failure to make such an offer. 


(6) Where a party fails to comply with an order for 
interim relief under the Divorce Act (Canada) and the court 
is satisfied as to the ability of such party to comply with 
the order, the trial of the proceeding may be postponed or 
an order may be made striking out any pleading or affidavit 
of the party in default. 


(7) An appeal from an order for interim relief in respect 
of any claim made in a divorce proceeding shall be to the 
Court of Appeal without leave, and shall be heard by one 
justice of appeal. 


(8) An application to vary or rescind an order for 
corollary relief granted at the trial shall be made to a judge 
sitting at the place named by the applicant in his Notice of 
Application, unless otherwise ordered by the court. 


72.26 


12,249 
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(9) An applicant for an order to vary or rescind an 
order for corollary relief granted at the trial, other than an 
order for access to children, shall deliver a financial statement 
in Form 72H with the Notice of Application. 


(10) The judge to whom such an application is made 
may order the respondent to deliver a financial statement 
in Form 72H within such time as may be prescribed in the 
order. 


Registration of Orders for Corollary Relief 

(1) Where an order has been made by any other 
superior court in Canada under Sections 10 or 11 or the 
Divorce Act (Canada), the registration of such order pur- 
suant to Section 15 of the said Act shall be effected by 
filing an exemplification or certified copy of the order in 
the office of the Registrar of the Supreme Court, where- 
upon it shall be entered as an order of the court. 


(2) The exemplification or certified copy of the 
order may be filed with the Registrar by forwarding it to 
him by ordinary mail, accompanied by, 


(a) a written request that it be registered pursuant 
to the said Act; and 


(b) a certified cheque or money order in the 
amount of $5.00. 


Costs 

On the taxation of costs in a divorce proceeding, the 
proceeding shall be treated as uncontested, and such costs 
shall be taxed in accordance with Tariff ‘‘B” unless the trial 
judge otherwise directs. 
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73.01 


73.02 


73.03 


Definitions 
In this rule, 


Act means The Family Law Reform Act, 1978; 


applicant means a person making an application under the 
Act and includes a plaintiff, a plaintiff by counterclaim, 
a petitioner and a counter-petitioner for divorce; 


originating process means a statement of claim, counter- 
claim, petition for divorce, counter-petition for divorce 
or notice of application that initiates an application 
under the Act; 


respondent includes a defendant; and 


responding document means a statement of defence, a 
defence to counterclaim, an answer to a petition for 
divorce, an answer to a counter-petition for divorce or 
an affidavit in opposition to a notice of application. 


How Commenced 
(1) An application under the Act may be commenced 
by the filing of an originating process. 


(2) Where the Ministry of Community and Social 
Services or a municipality makes an application under the 
Act for an order for the support of a dependant, the appli- 
cant shall serve upon the dependant a copy of the originating 
process. 


Statements of Financial Information 

(1) Where an application is made under Sections 4, 18 
or 21 of the Act, a Financial Statement (Form 72H) shall be 
delivered with the originating process, together with a Notice 
to File Financial Statement (Form 734A). 
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(2) A party served with the Financial Statement of 
the applicant and Notice to File Financial Statement shall 
deliver his own Financial Statement with his responding 
document. 


(3) Where a Financial Statement is required to be 
delivered with an originating process or a responding docu- 
ment, the originating process or the responding document 
shall not be accepted by the registrar for filing without the 
Financial Statement. 


(4) Where a respondent does not intend to defend an 
application, he shall nevertheless deliver his Financial State- 
ment within the time limited for the delivery of his responding 
document. 


(5) Where a respondent fails to comply with a Notice 
to File Financial Statement the applicant may apply to the 
court without further notice to the respondent for an order 
requiring the delivery of such a statement within the time 
prescribed by the order. 


(6) A party may be cross-examined on his Financial 
Statement, 


(a) for use upon the hearing of the application 
where the proceeding was commenced by a 
Notice of Application; or 


(b) for use upon a pending motion for interim 
relief, in which case the cross-examination 
may be used in evidence at the hearing of 
the application as if it were taken for that 
purpose, or at the trial in the same manner as 
an examination for discovery; or 


(c) on his examination for discovery. 
(7) In a divorce proceeding, this sub-rule only applies 


to the petitioner and the respondent spouse in a petition or 
counter-petition. 
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73.04 Custody and Access Disputes 
(1) Separate Representation for Children 


In any proceeding where the custody of or 


access to a child is in issue, the court may, where it appears 
necessary in the interests of the child so to do, order that 
any such child be separately represented in a proceeding by 
a solicitor appointed by the court. 


(2) Mediation 


(a) 


(b) 


In any proceeding where the custody of or 
access to a child is in issue, the court may, at 
any time and upon such terms as may seem 
just, appoint a qualified person to act as a 
mediator for the purpose of assisting the 
parties to resolve, by agreement, any issue 
concerning the custody of, or access to, a 
child. 


Any communication made in the course of 
the mediation process shall be privileged and 
no report of the mediator shall be admitted 
in evidence nor shall he be called as a witness 
at the trial or hearing of the proceeding. 


(3) Assessment 


(a) 


In any proceeding where the custody of or 
access to a child is in issue, the court may, at 
any time and upon such terms as may seem 
just, appoint a qualified person to assess the 
needs of the child and the ability of any per- 
sons to meet those needs to whom the custody 
of or access to the child might be awarded, 
and order the child and any such persons to 
attend before the person so appointed. 


73.05 


73.06 


73.07 
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(b) Any person appointed by the court to make 
such an assessment shall file a full report of 
his assessment with the court and serve a 
copy thereof on each of the parties to the 
proceeding within the time prescribed by 
the order appointing him. 


(c) Any such person may be a witness in the 
proceeding and, if called as a witness, shall 
be subject to cross-examination by any party 
to the proceeding. 


(4) Remuneration 
The court may fix the remuneration of any 
person appointed under this sub-rule, and shall determine the 
liability of the parties for the remuneration of any such person. 


Place of Trial or Hearing 

Except where the application is made in a divorce pro- 
ceeding, the place of trial or hearing of an application under 
the Act shall be governed by the provisions of Rule 45 and, 
for the purposes of that rule, an application under the Act 
made by notice of application shall be treated as if it was an 
action, whether it is made in the Supreme Court or in a 
county court. 


Reference to a Family Law Commissioner 

The provisions of Rule 72.21 shall apply, with any 
necessary modification, to any question or issue arising under 
the Act. 


Interim Relief 

(1) A Notice of Motion for interim relief under the 
Act may be served with an originating process or at any time 
thereafter. 


(2) At the hearing of a motion for interim relief 
under the Act, the court shall consider whether or not a 
pre-trial conference is necessary or desirable at that stage 
of the proceeding and may conduct a pre-trial conference 
before disposing of the motion. 


73.08 
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(3) Rule 50 shall apply, with any necessary modifi- 
cation, to a pre-trial conference under paragraph (2). 


(4) Except with the consent of the parties, the judge 
or officer who conducts the pre-trial conference under 
paragraph (2) shall not proceed with the motion for interim 
relief. 


(5) In exercising his discretion as to costs, the judge 
or officer who hears a motion for interim relief under para- 
graph (1) shall take into account any offer to settle the 
claim for interim relief or the failure to make such an offer. 


(6) Where a party fails to comply with an order for 
interim relief under the Act and the court is satisfied as to 
the ability of such party to comply with the order, the trial 
or hearing of the application may be postponed or an order 
may be made striking out any pleading or affidavit of the 
party in default. 


Where Proceeding is Transferred 

(1) Where a proceeding is transferred to a court having 
other jurisdiction under sub-section 2 of Section 2 of the 
Act, the proceeding shall continue in that court without 
duplication of any steps taken prior to the transfer unless 
that court otherwise directs. 


(2) A court to which a proceeding is transferred may, 
on application, give directions for the conduct of the pro- 
ceeding. 


(3) Any interim order made in a proceeding prior to 
a transfer to a court having other jurisdiction shall remain 
in force according to its terms, unless the court otherwise 
orders. 
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73.09 Appeal to County Court from Provincial Court 
(1) An appeal to a county court under the Act shall 
be made by notice of appeal served upon all parties whose 
interests are affected by the appeal within 15 days after the 
date of the order appealed from. 


(2) The notice shall state the relief asked for and 
shall set forth the grounds of appeal and no other grounds 
may be argued except by leave of the court. 


(3) The appellant shall, at least 10 days before the 
hearing of the appeal, file with the clerk of the appropriate 
county court and serve upon each respondent a record con- 
taining, 


(a) anindex; 
(b) the notice of appeal; 


(c) the order appealed from and any reasons 
given by the judge who made the order; 


(d) a concise statement, without argument, of 
the facts and law relied on by the appellant; 


(e) atranscript of the evidence; 


(f) such other material as is necessary for the 
due hearing of the appeal. 


(4) Each respondent shall, at least 3 days before the 
hearing of the appeal, file with the clerk and serve on each 
of the other parties to the appeal one copy of a concise 
statement, without argument, of the facts and law relied 
on by the respondent. 


(5) A judge of the county court may, before or at 
the hearing of the appeal, dispense with compliance with 
this rule either in whole or in part. 
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73.10 Warrant for Arrest 


73.11 


The warrant for the arrest of a debtor or respondent 
referred to in Section 24 of the Act shall be in Form 73B. 


Recognizance 

(1) A recognizance entered into under an order made 
pursuant to Section 34 of the Act shall be in Form 73C and 
shall be entered into before the registrar or such other officer 
of the court as a judge may direct. 


(2) Where a party is in breach of a condition of the 
recognizance, a judge, on the application of an opposite 
party or of the Attorney General, may order that a Writ of 
Seizure and Sale be issued to enforce the recognizance. 


74.01 


74.02 
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Definition 
In this rule, 


Act means The Child Welfare Act, 1978. 


Appeals to a County Court 

(1) An appeal to a county court under Sections 43 
and 84 of the Act shall be made by notice of appeal served 
by the appellant within 30 days after the making of the 
decision being appealed upon the clerk of the court that 
made the decision and filed, with proof of service, with the 
clerk of the county court within 5 days after such service. 


(2) Upon the filing of the notice of appeal, the appel- 
lant shall mail a copy of the notice of appeal to, 


(a) all other persons entitled to appeal the 
decision; and 


(b) in the case of an appeal under Section 43 
of the Act, all other persons entitled to 
notice of a hearing under sub-section 7 of 
Section 28 of the Act who appeared at the 
hearing. 


(3) The notice of appeal shall state the relief asked, 
and shall set forth the grounds of appeal, and no other 
grounds may be argued except by leave of the court. 


(4) The record on the appeal shall contain the material 
prepared for the purpose under the rules of the provincial 
courts (family division) and sent to the county court by the 
court that made the decision, and shall include, 


(a) an index; 


(b) acopy of the notice of appeal; 
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(c) a copy of the decision being appealed and 
any reasons given by the court that made 
the decision; 


(d) atranscript of the evidence; and 


(e) such other material as is necessary for the 
hearing of the appeal. 


(5) The appeal shall be heard within 30 days after the 
filing of the transcript of the evidence. 


(6) Subject to sub-section 7 of Section 43 and sub- 
section 5 of Section 84 of the Act, a judge of the county 
court may dispense with compliance with this sub-rule 
either in whole or in part. 


75.01 


75.02 
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Payment into Court 

(1) All money to be paid into court shall be paid into 
the Canadian Imperial Bank of Commerce at Toronto or into 
some branch of that bank or into some other chartered bank 
designated for that purpose from time to time by the Lieuten- 
ant Governor in Council. 


(2) Any person paying money into court shall obtain 
from the Accountant or the appropriate registrar a direction 
to the bank to receive the money. 


(3) Any person applying for a direction to the bank 
shall file with the Accountant or the appropriate registrar 
a certified or authenticated copy of the judgment, order or 
report under which the money is payable. Where the direc- 
tion to the bank is obtained elsewhere than in Toronto, such 
documents shall be sent to the Accountant forthwith. 


(4) On receiving the money, the bank shall give a 
receipt therefor in duplicate. One copy of the receipt there- 
for in duplicate. One copy of the receipt shall be delivered 
to the person making the deposit, and the other shall be 
mailed or delivered to the Accountant the same day. 


(5S) Any person paying money into court is entitled 
to credit therefor as of the date on which it was deposited. 


Payment out of Court 

(1) Any person entitled to payment of money out 
of court shall file with the Accountant a request therefor 
in writing, together with a certified or authenticated copy 
of the judgment, order or report entitling him to the money 
and, where there is a right of appeal therefrom, an affidavit 
that the time limited for appeal has expired and that no 
appeal has been set down. 


- 290 - 


OFFICE OF THE ACCOUNTANT RULE 75 


(2) Where costs are directed to be paid out of money 
in court, the solicitor for the party entitled to receive the 
costs is entitled to have the cheque drawn in his favour upon 
filing with the Accountant an affidavit by the solicitor that 
he is entitled to receive such costs, that he has not been paid 
his costs or any part thereof, and that the costs, in respect of 
which payment is sought, are justly due to him. If there has 
been a change in solicitor during the course of the litigation, 
that fact shall be shown in the affidavit, and the consent of 
both solicitors shall be filed. 


(3) Unless otherwise ordered, any money in court to 
the credit of a minor and to which he is entitled on attaining 
his majority shall be paid out to him with accrued interest 
upon application to the Accountant supported by an affidavit 
proving the age and identity of the minor to the satisfaction 
of the Accountant. 


(4) Where money is in court to the credit of a person 
under disability, it may be paid out upon filing with the 
Accountant a certified or authenticated copy of the fiat of 
a judge who may, in the fiat, direct payment of the costs 
of the application to the solicitor and dispense with the 
affidavit required by paragraph (2). 


(5) Where money or securities in court are to be paid 
out or transferred to a person named in the judgment, order 
or report, such money or securities or any portion thereof 
for the time being remaining unpaid or untransferred may, 
on proof to the satisfaction of the Accountant of the death 
of such person whether before, on, or after the date of the 
judgment, order or report, and that his personal represen- 
tatives are entitled thereto, be paid or transferred to such 
personal representatives or the survivors or survivor of them. 


(6) Where money or securities in court are to be paid 
out of court or transferred to the personal representative of 
any person, such money or securities may, upon proof to 
the satisfaction of the Accountant of the death of any of 
them whether before, on or after the date of the judgment, 
order or report, be paid to the survivors or survivor of them. 


75.03 


75.04 


- 291- 


OFFICE OF THE ACCOUNTANT RULE 75 


Discharge of a Mortgage 

(1) Any person entitled to the discharge of a mort- 
gage made to or vested in the Accountant may leave with the 
Accountant the required discharge with a request that it be 
executed. 


(2) The Accountant shall satisfy himself that the 
money secured by the mortgage has been paid in full and 
that the proposed discharge is in proper form whereupon the 
discharge shall be executed by him. 


(3) After executing the discharge, the Accountant shall 
deliver up all deeds and documents relating to the mortgage 
in his possession, in return for a receipt therefor, and assign 
any policy of insurance held by him as collateral security for 
the mortgage to the person entitled to the discharge or as he 
by writing directs. 


Stop Order 

(1) Any person claiming to be interested in, or to have 
a lien or charge upon, or an assignment of any money or 
securities in court, or invested in the name of the Accountant 
or any portion thereof or claiming to have the same applied 
towards the satisfaction of any judgment or execution against 
the person to whose credit such moneys or securities stand, 
or for whose benefit the same are held by the Accountant 
may, upon filing an affidavit verifying his claim, apply to the 
court without notice for a Stop Order (Form 75A) directing 
that such money or securities shall not be paid out or dealt 
with, except upon notice to the applicant. 


(2) Any person who has obtained an order under para- 
graph (1), may apply to the court, on notice to all interested 
persons, for an order directing payment out. 
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APPENDIX OF FORMS 
FORM 7A 
REQUEST FOR APPOINTMENT OF LITIGATION GUARDIAN 


(Court, Court File Number, Style of Cause) 


REQUEST 


YOU ARE HEREBY REQUESTED to apply to this 
court within the time limited for delivery of your defence for an 
order appointing a litigation guardian to act on your behalf in this 
proceeding. 


DATED ati. dee ie Sie. etinss ioe day of. (ELAR Te AS ee ce 


or, where the plaintiff (or applicant) is not represented by a solicitor: 
Name of plamitifi (or applicant) © 6.5.0 eck eek wee ee 


Address. for.service:withitOntario: ..........-000c cece essence 


APPENDIX OF FORMS 
FORM 7B 
ORDER TO CONTINUE 


(when minor comes of age) 


(Court, Court File Number, Style of Cause) 


ORDER TO CONTINUE 
Uporithe requisitionio£)". YOSMHE, AMA UO , and the 
Minor eo! oonstish my, Jo -Tevleb wh A having come of age on the 
rey): day Ofded cgay .ta $95 DG 19 .., as appears by the affidavit 
OPU.Gr aie aes et ar bh oy oe , filed; 


IT IS ORDERED that this action continue on behalf of (or 
against) the said minor and that the name and title of his litigation 
guardian be omitted from the style of cause in all documents issued 
or delivered in this proceeding subsequent to the date of this order. 


ISSUED this. .... GAY. Gi. eo ean ae ee ral eae 


Court 
ee oe) 5S ec ane wild Ue ee cen Thr 
(address of court office) 


UB. 


APPENDIX OF FORMS 
FORM 8A 
NOTICE TO ALLEGED PARTNER 


(Court, Court File Number, Style of Cause) 


NOTICE TO ALLEGED PARTNER 


TAKE NOTICE that, although you. 2.00.0... ..0.0.000005 
are not a party to this action, the plaintiff (or applicant, as the case 
may be) alleges that you are a partner in the defendant (or respond- 
ent, as the case may be) partnership. 


AND TAKE NOTICE that you will be deemed to admit that 
you are a partner unless you deliver a Statement of Defence (or an 
affidavit or other documentary evidence, as the case may be), deny- 
ing that you are a partner. 


vs 


APPENDIX OF FORMS 
FORM 13A 
ORDER TO CONTINUE 


(upon transmission or transfer of interest) 


(Court, Court File Number, Style of Cause) 


ORDER TO CONTINUE 
Upon the requisition O8 os dptete esis Réuk wate ae ae , and it 
appeating, by the affidavit Of... «0. «tose <F ue hae bob t , filed, that 
OP TGS on at av Ol orn. ceathik an ,19.., (recite the details 


of the transmission or transfer of interest, as the case may be); 


IT IS ORDERED that this action may be continued with 
RES Te Re OC ee BS EUIQTIEUIE EVR. estecce gc rece acer ceate wre mee 
as defendant and that all documents issued’ or delivered in this 
proceeding subsequent to the date of this order shall be so styled. 


ESS UBD UNS sacs tes tn nies ay OUP ON ae tee tee Be ee 


Ke ee eee ec eed ane ev vu eewu& € ¢ we & @ 


Court 


WV | Se ne ee ee ek te ee 
(address of court office) 


aes 


APPENDIX OF FORMS 
FORM 16A 
STATEMENT OF CLAIM 


For the Statement of Claim in a mortgage action 
see the alternative Statement of Claim in this Form 


In the Supreme Court of Ontario 


Court File No...... 
Between: 
A.B., 
Plaintiff 
Court and 
Seal 
Cp. 
Defendant 
STATEMENT OF CLAIM 


NOTICE to the above-named defendant: 


TAKE NOTICE that legal proceedings have been commenced 
against you by the issuing of this Statement of Claim; 


AND TAKE NOTICE that if you wish to defend these pro- 
ceedings, either you or an Ontario lawyer acting on your behalf 
shall prepare your Statement of Defence (in the form prescribed by 
the Rules of this Court) and serve it on the plaintiff or his lawyer 
and, with proof of such service, file it in this Court Office, 


(a) where you are served in Ontario, WITHIN 20 DAYS 
after service on you of this Statement of Claim; or 


(b) where you are served out of Ontario but elsewhere in 
Canada or in one of the United States of America, 
WITHIN 40 DAYS after such service on you; or 


(c) where you are served anywhere else in the world, 
WITHIN 60 DAYS after such service; 


AND TAKE NOTICE that if you fail to do so, you may be 
deemed to have admitted any claim made against you, and without 
further notice to you, JUDGMENT MAY BE GIVEN AGAINST 
YOU IN YOUR ABSENCE. 


Appendix of Forms Form 16A 


Where the claim is to recover a debt or liquidated demand in money, 
with or without interest, insert the following notice: 


AND TAKE NOTICE that if you pay to the plaintiff or his 
solicitor the amount of his claim, together with the sum of $150 
(or, in a county court action: $100) for his costs, within the time 
you are required to serve and file your Statement of Defence, further 
proceedings will be stayed or you may apply to the court to have 
the action dismissed. 


THIS NOTICE is signed and sealed for the Supreme Court of Ontario 


DRUNK os Go lek oe kk ee eS , Local Registrar of the Court 
at . Ubeq.tesdiinaa on the . .. 2% C8Y Ol. GiacGcwoe dae: oh: pag 


Cr 


CECT EDAD BE’ CDE CS DT ES wt OH SO @ @ 


(address of court office) 


CLAIM 


The plaintiff claims: 


Then set out in separate, consecutively-numbered paragraphs the 
following: 


a The capacity of all persons who are parties to the proceeding. 
Ze The place of residence and the occupation of the plaintiff. 
5 Where the Statement of Claim is to be served out of Ontario 


without leave, the facts and the specific provisions of Rule 19 
relied upon in support of such service. 


Appendix of Forms Form 16A 
The plaintiff proposes that this action be tried at................ 
FW & Ot 2) eee S this? 22i7¢7 26) Ce ee See , 19 

Name ofsoucitor for the plamtitf: 2 noe ok oro tee Shs oe ce es 
BuUSHiCSS at CLeGSsemott. % regres a4 pn apdeaet set snes rik «hepas -lvieee oe 


or, where the plaintiff is not represented by a solicitor: 


Name: Of Olaintits oh os Sellers Ghai aS eke Shanes: oo AMO 
Address for service within Ontario?” oc... + ccs cc.+ oo he dates. dee 


Appendix of Forms Form 16A 


STATEMENT OF CLAIM 
(in a mortgage action) 


In the Supreme Court of Ontario 


Court File No...... 
Between: 
A.B., 
Plaintiff 
Court and 
Seal 
C.B.. 
Defendant 
STATEMENT OF CLAIM 


NOTICE to the above named defendant: 


TAKE NOTICE that legal proceedings have been commenced 
against you by the issuing of this Statement of Claim; 


AND TAKE NOTICE that if you wish to defend these pro- 
ceedings, either you or an Ontario lawyer acting on your behalf 
shall prepare your Statement of Defence (in the form prescribed by 
the Rules of this Court) and serve it on the plaintiff or his lawyer 
and, with proof of such service, file it in this Court Office, 


(a) where you are served in Ontario, WITHIN 20 DAYS 
after service on you of this Statement of Claim; or 


(b) where you are served out of Ontario but elsewhere in 
WITHIN 40 DAYS after such service on you; or 


(c) where you are served anywhere else in the world, 
WITHIN 60 DAYS after such service. 


Appendix of Forms Form 16A 


AND TAKE NOTICE that if you pay to the plaintiff or his 
solicitor the amount of his claim, together with the sum of $150. (or 
in a County Court action: $100) for his costs, within the time you 
are required to serve and file your Statement of Defence, further pro- 
ceedings will be stayed or you may apply to the court to have the 
action dismissed. 


AND TAKE NOTICE that whether or not you deliver a 
Statement of Defence as aforesaid, you may request the right to re- 
deem the mortgaged property by serving on the plaintiff or his lawyer 
and, with proof of such service, filing in this Court Office within the 
time limited for delivery of your Statement of Defence, a Request to 
Redeem (in the form prescribed by the Rules of this Court) in which 
case you will be entitled to seven days notice of the taking of the 
account of the amount due to the plaintiff, and to three months 
notice from the date of the taking of the account within which to re- 
deem the mortgaged property. 


NOTE: Where the defendant filing such Request is a subsequent 
encumbrancer, the Request shall contain particulars of 
his claim verified by an affidavit, and he shall only be 
entitled to redeem if his claim is not disputed or, if dis- 
puted, is proved on a reference to the Master. 


AND TAKE NOTICE that if you do not deliver a Statement 
of Defence as aforesaid, you may request a sale of the mortgaged 
property by serving on the plaintiff or his lawyer and, with proof 
of such service, filing in this Court Office within the time limited 
for delivery of your Statement of Defence, a Request for Sale 
(in the form prescribed by the Rules of Court) in which case the 
plaintiff is entitled to obtain from the court a Judgment for Sale. 


NOTE: Where the defendant filing such Request is a subsequent 
encumbrancer, the Request shall contain particulars of 
his claim verified by an affidavit, and shall be accom- 
panied by a receipt evidencing the fact that the sum of 
$250. has been paid into court as security for the costs 
of the plaintiff and of any other party having carriage 
of the sale. 


. 10s 


Appendix of Forms Form 16A 


AND TAKE NOTICE that if you fail to do any of the above, 
you may be deemed to have admitted any claim made against you 
and, without further notice to you, JUDGMENT MAY BE GIVEN 
AGAINST YOU IN YOUR ABSENCE. 


THIS NOTICE is signed and sealed for the Supreme Court of Ontario 
Be Chika eee ees Pee eee Local Registrar of the Court 
| Se Neue, TERM on the ..... G2V Ol inna aan lk De 


20 @ @ 4 6 6 © & ¢ ate 64 .@¢ © 6.6 © & sete » G6 Ue 


(address of court office) 


CLAIM 
k. The plaintiff claims: 


(a) Payment of thesumof$....... , together with interest 
thereon and the costs of this action, and in default there- 
of that the equity of redemption in the lands secured by 
the mortgage hereinafter mentioned be foreclosed (or, 
and in default therof that the mortgaged property herein- 
after mentioned may be sold and the proceeds of the 
sale applied in or towards payment of the said mortgage 
debt and costs, and that the defendant may be ordered to 
pay the balance of the said mortgage debt and costs after 
deducting the amount realized by such sale); and 


(b) Possession of the mortgaged premises. 


Ps. The plaintiff's claim is on a mortgage dated the..... day of 
Pct t UREA Coe £79.) madé between oi. Siw. a saw kerrand 
<P Cee , and registered (give particulars of registration 
and of any assignment of the mortgage) under which the 
defendant (or as the case may be) mortgaged the lands here- 
inafter described for a term of..... years, securing the sum 
Of aes and interest thereon at the rate of..... % per 
annum, and which mortgage provided for payment of principal 
and interest as follows: (set out terms of payment). 


lg i 


Appendix of Forms Form 16A 
SS The plaintiff alleges that default in payment of principal and 
interest (or as the case may be) occurred on the..... day of 


ith oud in eta ont Fe eae , 19.., and still continues. 


4. The plaintiff alleges that there is now due for principal money 
the sum of § .... (if so, add: and for taxes paid or premiums 
of insurance paid or other matters) the sum of $........... 
and for interest the sum of $........ and that you are liable 
to be charged with these sums and with subsequent interest 
at the rate of ... . % per annum. 


Js The following is a description of the mortgaged premises: 
(set out description sufficient for registration). 


6. (Where one or more subsequent encumbrancers are defendants 
in the action, add:) The plaintiff states that the defendant 
oes has been made a party to this action because it would 
appear that he has some lien, charge or encumbrance upon 
the mortgaged premises. 


or, where the plaintiff is not represented by a solicitor: 

ER eats ORO) Og 0 ra) 0 Reenter at ne gpl RPT CET Bad eee 
Address for service within Ontario: ..... ghey Re ecg getty Rie Ney ae tee 
Where the Statement of Claim is to be served out of Ontario without 


leave, the facts and the specific provisions of Rule 19 relied upon 
in support of such service must be applied. 


ys 
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APPENDIX OF FORMS 
FORM 16B 
NOTICE OF ACTION 


In the Supreme Court of Ontario 


Court File No....... 
Between: 
A.B. 
Plaintiff 
Court and 
Seal 
CD. 
Defendant 
NOTICE OF ACTION 


NOTICE to the above-named defendant: 


TAKE NOTICE that legal proceedings have been commenced 
against you by the issuing of this Notice of Action; 


AND TAKE NOTICE that if you wish to defend these pro- 
ceedings, either you or an Ontario lawyer acting on your behalf shall 
prepare your Statement of Defence (in the form prescribed by the 
Rules of this Court) and serve it on the plaintiff or his lawyer and, 
with proof of such service, file it in this Court Office, 


(a) where you are served in Ontario, WITHIN 20 DAYS 
after service on you of this Notice of Action and the 
Statement of Claim served herewith; or 


(b) where you are served out of Ontario but elsewhere in 
Canada or in one of the United States of America, 
WITHIN 40 DAYS after such service on you; or 


(c) where you are served anywhere else in the world, 
WITHIN 60 DAYS after such service ; 


AND TAKE NOTICE that if you fail to do so, you may be 
deemed to have admitted any claim made against you, and without 
further notice to you, JUDGMENT MAY BE GIVEN AGAINST 
YOU IN YOUR ABSENCE. 


bey 


Appendix of Forms Form 16B 


Where the claim is to recover a debt or liquidated demand in money, 
with or without interest, insert the following notice: 


AND TAKE NOTICE that if you pay to the plaintiff or his 
solicitor the amount of his claim, together with the sum of $150. 
(or, in a county court action: $100.) for his costs, within the time 
you are required to serve and file your Statement of Defence, further 
proceedings will be stayed or you may apply to the Court to have 
the action dismissed. 


THIS NOTICE is signed and sealed for the Supreme Court of Ontario 
DY geno hc thie ve ee ae eT , Local Registrar of the Court 
At i. igh MISE 2 On they.2nae 2 day Oflicaat willemake a: gh Shes 


CY 


ey 


The. plaintiff's claim, is a: s4.. scacniars. (set out a short statement of 
the nature-of the plaintiff siclaim}’ PESO IA PON RP BP scans x 


Conclude the Form as to name and address as in Form 164A. 


oe 


APPENDIX OF FORMS 


FORM 16C 


STATEMENT OF CLAIM 
(where action was commenced by Notice of Action) 


In the Supreme Court of Ontario 


Court File No...... 


Between: 
A.B., 
Plaintiff 
and 
C.D. 
Defendant 
STATEMENT OF CLAIM 
(Notice of Action issued on ........ aoe hb Bey 


The plaintiff claims: 


Then set out in separate, consecutively-numbered paragraphs the 
following: 


Ve The capacity of all persons who are parties to the proceeding. 
Z. The place of residence and the occupation of the plaintiff. 
S: Where the Statement of Claim is to be served out of Ontario 


without leave, the facts upon which it is alleged that such ser- 
vice is permitted and the provisions of Rule 19 relied upon. 


4. Each allegation of a material fact relied upon to substantiate 
the claim. 


Conclude the Form as to name and address as in Form 16A. 


oe 
APPENDIX OF FORMS 
FORM 16D 
NOTICE OF APPLICATION 
In the Supreme Court of Ontario 
Court Pile NO... ss: 
Court 
(Style of Cause) 

Seal 

NOTICE OF APPLICATION 


TAKE NOTICE that the applicant has commenced a proceed- 
ing by the issuing of this Notice of Application. 


AND TAKE NOTICE that the applicant will make an applica- 


tion before the Court at .... (specific location) .... on.... day 
Ne ed Gay Oleh cere ae AY en op ae ea (a.m. 
ODN reskin yuan for an order as set out hereunder; 


AND TAKE NOTICE that if you with to oppose this applica- 
tion you shall appear on the hearing of the application at the place, 
date and time stated, either in person or by an Ontario lawyer acting 
on your behalf; 


AND TAKE NOTICE that if you intend to appear on the 
hearing of the application and wish to present to the Court at that 
time affidavit or other documentary evidence to support your posi- 
tion, you shall serve a copy of such evidence on the applicant or 
his solicitor and, with proof of such service, file it in this court 
office prior to the hearing of the application. 


AND TAKE NOTICE that if you fail to appear on the hear- 
ing of the application ANORDER MAY BE MADE AGAINST YOU 
IN YOUR ABSENCE. 


THIS NOTICE is signed and sealed for the Supreme Court of Ontario 


2 gaan nee Pera nr a ery ws et MO , Local Registrar of the court at 
Agi ipsa aie trary POMENET 7 et OAV Ole a meet cies gk ots 


6 © # (6-6. 0 6 (0.6 6.10: 0. 0,0. 0) (61,0) 6.8) 6,6, @ G'S. ©) Xe 


eo 26 © @ © 04 © @¢ 0 © © 6 e168 © 6 © © © 8 ©@ © ‘0 0 


(address of court office) 
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Appendix of Forms Form 16D 


APPLICATION 


On the hearing of this application, the applicant intends to apply for 
an order that ..... (state precisely the relief being sought) ...... 


Then set out in separate, consecutively-numbered paragraphs, the 
following: 


f. The capacity of all persons who are parties to the proceeding. 
ae The place of residence and the occupation of the applicant. 
3. Where the Notice of Application is to be served out of 


Ontario without leave, the facts and the specific provisions 
of Rule 19 relied upon in support of such service. 


4. A list of the affidavits or other documentary evidence inten- 
ded to be used on the hearing of the application. 


BATE Dats s).cugid2 Ey. this2ced . Caviak?)..i24e. PEt Pe L. 


Conclude the Form as to name and address (with the appropriate 
changes) as in Form 16A. 


= Mh 


APPENDIX OF FORMS 
FORM 18A 
ACKNOWLEDGEMENT OF RECEIPT CARD 


(Court, Court File Number, Abbreviated Style of Cause) 


You are served by mail with the documents enclosed with this card 
pursuant to the Ontario Rules of Civil Procedure. 


You MUST complete and sign the acknowledgement below and mail 
this card within 3 days of the date you received it or you may have 
to pay the costs of the Sheriff or some other person serving you 
personally. 


ACKNOWLEDGEMENT OF RECEIPT 


I hereby acknowledge that on the .......... day Ole ca : 
19.. , I received the following documents: (to be completed in 
advance by the sender of the documents) 


= ee. 6 6 0.16 6 © 0,16) 8 eve. 6 (0 S26, @. 6 so Oo 6 


(signature of person served) 


NOTE: On the reverse side of the card, the sender of the documents 
shall print his name and full mailing address, and shall affix the re- 
quired postage. 


afg - 


APPENDIX OF FORMS 
FORM 18B 


AFFIDAVIT OF SERVICE 


(Court, Court File Number, Style of Cause) 


AFFIDAVIT OF SERVICE 


in thGins ested 4 oe a nee — ee (description) ........ 
MAKE OATH AND SAY AS FOLLOWS: 


ie 7 glade ls day, the’? . 222. ay Or ee ee eee 45 ao 
I served the defendant (or as the case may be) with .............. 
by leaving a true copy of the same with him at ..............-... 
ERO EN eee ES) (address where service was made) ...........++. 


px I was able to identify the person served by means of the fact 


Ge els etme eh cee ae fe ome Lae vay fant aD ee et Sey ee 00 ee a wT RIS OF ih) OL 5 Wa OT LO Oe RONEN LOT Od KO, Ee eee ee 


or, where service was made on an individual by leaving a copy with 
an adult person: 


ig Crea day Wes 3s Gay OP OP See et ete ats ei. Ne 
I served the defendant (or as the case may be) with .............. 
by leaving a true copy of the same with ..............-------5- 
who appeared to be an adult and a member of the household in 
which the defendant (or as the case may be) is residing at ......... 
(address where service was made) ............++. , and by mailing 
a true copy of the same by prepaid first class mail to the defendant 
(or as the case may be) on the same date and to the same address. 


ps Prior to such service, I made an unsuccessful attempt to 
personally serve the defendant (or as the case may be) at the same 
address on the..... OA C8 s 2c ee , 19.., (or, where more 
than one attempt has been made, add:) and again on the..... day 
GEA oc8 Sov, Bees Breen Belen eed aca ay 


-19- 


Appendix of Forms Form 18B 


or, where service was made by prepaid first class mail upon a party: 


A, CJT Bcd eases ee ABY, Ae v4, OY Ol. saat ess Ae eee 
I served the defendant (or as the case may be) with .............. 
nT: by mailing by prepaid first class mail a true copy of the 
same addressed to him at ........ (full mailing address) ........ 
being the last address for service furnished by him (or, where no such 
address has been furnished: being his last known address). 


or, where service was made by prepaid first class mail upon the 
solicitor for a party: 


1. ONG seen, Cavs thereat truss day Giate ent, Pigs. 
I served the defendant (or as the case may be) with .............. 
by mailing by prepaid first class mail a true copy of the same ad- 
dressed to .. , the solicitor for the said defendant (or as the case may 
BO ina 0 eo (jalbanailing Gddress)) ook oo nds 


or, where service was made by certified mail upon a party: 


1: The defendant (or as the case may be) was served with ..... 
Pe ee, Oe Re A a re, nee ce. by certified mail. 


2: Attached hereto and marked Exhibit “A” to this my affi- 
davit is an Acknowledgment of Receipt Card (or, a Post Office 
Receipt as the case may be) bearing a signature which appears to be 
the signature of the said defendant (or as the case may be) and the 
same was received by me (or, by my Office, as the case may be) on 
SUPP MeS, BF PT PPI GayRie UAV Oley occa fob Rae shh D 


SWORN, etc. - 


30 - 


APPENDIX OF FORMS 


FORM 18C 


CERTIFICATE OF SERVICE BY SHERIFF 


| RE Cae: ROUGE OO Pree , Sheriff (or Sheriff’s Officer 
as the case may be) for the County of ................. , certify 
that onthe..... AONE he as, Cuan BS 1: NOS: ae Se (a.m. or 
p.m.)....1.left a copy of this document with.......... (name of 
DER SOTUOG) Su os 6 ie sol sve, = wee Ce ne ey ee OnE ume as ee 


(nlace Of Servic!) 06 645 2. SE TEP 


I was able to identify the person served by means of the fact that 


Suit “Oe uew ©. he hey BS Ob o: te Fal Fete: Olle, fer Se ole, BPA S> Ss oD See's Jere Ce MTS ee) ers). Ce CF) eee SS Se 


o Got) oe eMe ke| See) ee OR) OR we STE eS ee See 8 


(signature of sheriff or sheriff's 
officer serving the document) 


Ey tc 


APPENDIX OF FORMS 
FORM 20A 
STATEMENT OF DEFENCE 
(Court, Court File Number, Style of Cause) 
STATEMENT OF DEFENCE 


1. The defendant admits the allegations contained in paragraphs 
VULEL EY 8 14-15 REE SG Oe ome Sg ee of the Statement of Claim. 


2. The defendant specifically denies the allegations contained in 
paragraphs numbered ....... oe, ae ee of the Statement of Claim. 


3. The defendant pleads that he has no knowledge in respect of 
the allegations contained in paragraphs numbered ............... 


of the Statement of Claim. 


Set out in separate, consecutively-numbered paragraphs, each alle- 
gation of a material fact relied upon by way of defence. 


DATED at. e MS pera ioe GAY Olea tenis ED chs 


Conclude the Form as to name and address (with the appropriate 
changes) as in Form 16A. 


By 


APPENDIX OF FORMS 


FORM 20B 


NOTICE OF INTENT TO DEFEND 


(Court, Court File Number, Style of Cause) 


NOTICE OF INTENT TO DEFEND 


TAKE NOTICE that the defendant intends to defend this 
action. 


DATED at 205 80S A Ca C0 a ee ee , 12... 


Conclude the Form as to name and address (with the appropriate 
changes) as in Form 16A. 


Br) 


APPENDIX OF FORMS 
FORM 21A 


JUDGMENT 
(to recover a debt or liquidated demand) 


In the Supreme Court of Ontario 


Court Pile No 2.2.54. 


Court 
Seal (Style of Cause) 
JUDGMENT 
POCO PL. LILY day, tie" qaaes? JOS day oP nna es es VE 


UPON reading the Statement of Claim in this action, and proof 
of service of the same upon the defendant having been filed, and 
no Statement of Defence having been filed; 


1. IT IS ORDERED AND ADJUDGED that the defendant forth- 
with pay to the plaintiff the sum of $§ ........... and the further 
SIN OL ese ae tee for the costs of this action. 


cece ee ee ee © © we ee ew ee ee ew 


© 0 (6) 40) ‘oe Fe! 8° an ter'e” ee ee 8 6 Ye C6 se 4@ 


(address of court office) 


Where the plaintiff is entitled to post judgment interest, the rate 
of interest and the date from which such interest is to run shall be 
specified. 


-24¢ 


APPENDIX OF FORMS 
FORM 21B 


JUDGMENT 
(to recover possession of land) 


In the Supreme Court of Ontario 


Court File No ..6....0. 24. 


Court 
Seal (Style of Cause) 
JUDGMENT 
Pers, | Pee day, the to yveb.......day of a.vsb..... 4,19 


UPON reading the Statement of Claim in this action, and 
proof of service of the same upon the defendant having been filed, 
and no Statement of Defence having been filed; 


I IT IS ORDERED AND ADJUDGED that the plaintiff 
recover possession of the following land: ....................4. 
(or, where the description of the land is so lengthy that it is not 
practicable to insert it here, substitute:) the land described in the 
Statement of Claim. 


2. AND IT IS FURTHER ORDERED AND ADJUDGED that 
the defendant forthwith pay to the plaintiff the sum of $.......... 
for the costs of this action. 


ee) 


eke @ ave OP a! eel Bs ee! odie Seek SO oi 


(address of court office) 


Where the plaintiff is entitled to post judgment interest, the rate 
of interest and the date from which such interest is to run shall be 
specified. 


~55 


APPENDIX OF FORMS 
FORM 21C 


JUDGMENT 
(to recover chattels) 


In the Supreme Court of Ontario 


Cure rie NOt a © nou... aos 
Court 
Seal (Style of Cause) 
JUDGMENT 
aes ea AV NCH eet te earn TERIA OF 2 ica soa fe oie he Ny AS 


UPON reading the Statement of Claim in this action, and 
proof of service of the same upon the defendant having been filed, 
and no Statement of Defence having been filed; 


i IT IS ORDERED AND ADJUDGED that the defendant 
forthwith deliver to the plaintiff the following chattels: 


oo, 0 2 6 © @ @ 0 © 6 @ © © 6.6 6 © 6 © © 0 @ © @.¢ € © © # © 0) © 6) @ 0 2 ¢ © 4 @ 6 6 6 & 6 © © 
- oe. ce ® bs 6 6 6 © 3858) 66 6 02 'e  @ 8) O (6) @ 8116) 0100778) “O61 56) 0.6 6:8) wi0) 167 6) 0 6) Se: 0 (8 e 


wise) © S 6 6) 0146: (S098 10D 6s) 6: eo) #, fei fe (6) (e. @ se), 0)\o) [el ©, (5) se. 6. “eel 8 @ 079 6, 6.) 8) 8" 8) @6' 8. eo 


(or, where the number of chattels is so great or their descriptions so 
involved that it is not practicable to list them, substitute:) the 
chattels described in the Statement of Claim. 


pee AND IT IS FURTHER ORDERED AND ADJUDGED that 
the defendant forthwith pay to the plaintiff the sum of $ ......... 
for the costs of this action. 


re 


© \@| 10> fa: fe Ve, se "e. “eo ‘6: tere: <6) 6. 6) 6 <0) @ 6 S ‘0! Le 


(address of court office) 


Where the plaintiff is entitled to post judgment interest, the rate 
of interest and the date from which such interest is to run shall be 
specified. 
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APPENDIX OF FORMS 
FORM 24A 


STATED CASE 


(Court, Court File Number, Style of Cause) 


STATED CASE 
The following case is stated for the opinion of the court: 


Recite the material facts of the case, agreed upon between the parties, 
necessary to enable the Court to determine the question stated. 


The question for the opinion of the Court is: 
l,. . Wihlietier 066. on ts 4s .ch au: alt celia a ee 
Where such be the case, add: 


The parties have agreed upon the specific relief to be granted on the 
determination of the question stated and the specific relief agreed 
upon is as follows: 


Coe oe FT OOS Uw OE Le OC Ce Oe ELE CS CE OS C18 eo 8 OO RF Oe 6 Se 6 Oe we Be S 


Kee Oe Se 6 fe eS © eee Oe Oe! Ge OHS KS SDS SH cee Se) S 6 eo OLE Ce CS Om SP es ke 


ee ee ee © © © we we wee ee He ww 


(signature of plaintiff 
or his solicitor) 


C6 oa 8) eek, ie Me (oe Cle 6 we Oe oe 


(signature of defendant 
or his solicitor) 


HPT 


APPENDIX OF FORMS 
FORM 25A 
NOTICE OF DISCONTINUANCE 
(Court, Court File Number, Style of Cause) 
NOTICE OF DISCONTINUANCE 


TAKE NOTICE that the plaintiff wholly discontinues this 
action. 


or, where applicable: 


TAKE NOTICE that the plaintiff discontinues that part of his 
achionmelating to 2). saeaetvae. isms. 20s... VIG “ito. wee 


DATED ate ted: aye: ithis yierel. saab daysofas Ian ick. v9.6 


Conclude the Form as to name and address as in Form 16A. 


he 


APPENDIX OF FORMS 


FORM 25B 


NOTICE OF WITHDRAWAL 


(Court, Court File Number, Style of Cause) 
NOTICE OF WITHDRAWAL 


TAKE NOTICE that the defendant hereby withdraws his 
Statement of Defence. 


or, where only part of the Statement of Defence is withdrawn: 


TAKE NOTICE that the defendant hereby withdraws that part of 
his Statement-of Defence relating to)... . 2.2.6 ce eens ene enae 


DATED at: «« .e)4.ec Sthisnnsw eho 2s Gay ahs: RyRy ne bee 


Conclude the Form as to name and address (with the appropriate 
changes) as in Form 16A. 


« 90 


APPENDIX OF FORMS 


FORM 25C 


NOTICE OF ELECTION 
(to proceed with counterclaim) 


(Court, Court File Number, Style of Cause) 


NOTICE OF ELECTION 


TAKE NOTICE that the defendant elects to proceed with his 
counterclaim in this action. 


DATED at. opitnsiee oho 5 thiS crash. teas day Ofeutac.ep terse nee 


Conclude the Form as to name and address (with the appropriate 
changes) as in Form 164A. 
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APPENDIX OF FORMS 


FORM 26A 


NOTICE OF STATUS HEARING 


(Court, Court File Number, Style of Cause) 


NOTICE OF STATUS HEARING 


TAKE NOTICE that more than one year has elapsed since a 
Statement of Defence in this proceeding was filed in my office and 
that the action has not yet been set down for trial. 


AND TAKE NOTICE that on..... day, te 72.62 day of 
a SEI abs Caner Pin. PSs at DB. L198" Of specific 
location of court} 2.0.06. wee. a hearing will be held to determine 


the status of this action and that you are required to attend the 
hearing. 


AND FURTHER TAKE NOTICE that if your client does 
not attend the hearing with you, you will be required to file proof 


of service upon him of a copy of this Notice. 


DATED 26 43 ews aes: StS casas day of 


ee etceeceeeceeeceeceeceaek ee € € 


(address of court office) 


eh 


APPENDIX OF FORMS 
FORM 27A 
REPLY 
(Court, Court File Number, Style of Cause) 
REPLY 


Te The plaintiff admits the allegations contained in paragraphs 
numbered: o...04e ss of the Statement of Defence. 


2 The plaintiff specifically denies the allegations contained in 
paragraphs numbered... of the Statement of Defence. 


3. The plaintiff pleads that he has no knowledge in respect of 
the allegations contained in paragraphs numbered ......... of the 
Statement of Defence. 


Set out in separate, consecutively-numbered paragraphs, each alle- 


gation of a material fact relied upon by way of reply to the Statement 
of Defence. 


DATED S06 or sc cxase ETNA so92 pencine es ose fe day OE}. weve. ti? ,19.. 


Conclude the Form as to name and address (with the appropriate 
changes) as in Form 16A. 


oe 


APPENDIX OF FORMS 


FORM 27B 


COUNTERCLAIM 


Where the Counterclaim is against the plaintiff only, it shall follow 
immediately after the last-numbered paragraph of the Statement 
of Defence. 


COUNTERCLAIM 


The plaintiff by counterclaim claims: 


Then set out in consecutively-numbered paragraphs (following in 
sequence the last-numbered paragraph of the Statement of Defence) 
each allegation of a material fact relied upon to substantiate the 
counterclaim. 


DAD aCe. eae wuius’ ss 9 gh 0 cinemas rae Doering uate oy hg 


Conclude the Form as to name and address (with the appropriate 
changes) as in Form 16A. 


Where the Counterclaim is against the plaintiff and another person, 
a further style of cause shall be added to that appearing at the begin- 
ning of the Statement of Defence, as follows: 


a 3ae 


Appendix of Forms Form 27B 
And Between: 
CD. 
Plaintiff by 
Counterclaim 
Court and 
Seal 
A.B. and XLY., 


Defendants by 
Counterclaim 


and the following shall appear immediately after the last-numbered 
paragraph of the Statement of Defence: 


COUNTERCLAIM 
Notice to X. Y. 


TAKE NOTICE that the defendant in this action has filed this 
Counterclaim against the plaintiff and you; 


AND TAKE NOTICE that if you wish to defend this Counter- 
claim, either you or an Ontario lawyer acting on your behalf shall 
prepare your Defence to Counterclaim (in the form prescribed by 
the Rules of this Court) and serve it on the plaintiff by counterclaim, 
or his lawyer and, with proof of such service, file it in this Court 
Office WITHIN 20 DAYS after service on you of the Statement of 
Claim and this Statement of Defence and Counterclaim; 


AND TAKE NOTICE that if you fail to do so, you may be 
deemed to have admitted the Counterclaim of the plaintiff by 
counterclaim and, without further notice to you, JUDGMENT MAY 
BE GIVEN AGAINST YOU IN YOUR ABSENCE. 


THIS NOTICE is signed and sealed for the Supreme Court of Ontario 


byves} as is Foew. i “Local Registrar of the Court at ...........<% 
onwne.s 2. GAYLOT Ne ons eee ey hee ¥19.. 
(local registrar) 


2 


(address of court office) 


a34e 


Appendix of Forms Form 27B 


CLAIM 


The plaintiff by counterclaim claims: 


Then set out in separate, consecutively-numbered paragraphs ( follow- 
ing in sequence the last-numbered paragraph of the Statement of 
Defence) each allegation of a material fact relied upon to substantiate 
the counterclaim. 


DAVEE al Sac se es 4 WS oe GAG OR as Suet eee #8 | Ihe 


Conclude the Form as to name and address (with the appropriate 
changes) as in Form 16A. 


Where the counterclaim is to be served out of Ontario without leave, 
the facts and the specific provisions of Rule 19 relied upon in sup- 
port of such service must be applied. 


285 : 


APPENDIX OF FORMS 
FORM 27C 
DEFENCE TO COUNTERCLAIM 


(Court, Court File Number and same 
Style of Cause as in the Statement of Defence 
and Counterclaim) 


DEFENCE TO COUNTERCLAIM 


1. The defendant by counterclaim admits the allegations contained 
in paragraphs numbered ........ '. of the Counterclaim. 


2. The defendant by counterclaim specifically denies the alle- 
gations contained in paragraphs numbered .............-- of the 
Counterclaim. 


3. The defendant by counterclaim pleads that he has no knowledge 
in respect of the allegations contained in paragraphs numbered ..... 
of the Counterclaim. 


Set out in separate, consecutively-numbered paragraphs, each alle- 
gation of a material fact relied upon by way of defence to the 


Counterclaim. 


DAGLE Dat acct tiene: RR ELIS oe eis day; Ofe oho enn og hs 


Conclude the Form as to name and address (with the appropriate 
changes) as in Form 16A. 


226 


APPENDIX OF FORMS 
FORM 27 D 
REPLY TO DEFENCE TO COUNTERCLAIM 


(Court, Court File Number and same Style 
of Cause as in the Defence and Counterclaim) 


REPLY TO DEFENCE TO COUNTERCLAIM 


1. The plaintiff by counterclaim admits the allegations contained 
in paragraphs numbered ......... of the Defence to Counterclaim. 


2. The plaintiff by counterclaim specifically denies the allegations 
contained in paragraphs numbered ............ of the Defence to 
Counterclaim. 


3. The plaintiff by counterclaim pleads that he has no knowledge 
in respect of the allegations contained in paragraphs numbered ..... 
of the Defence to Counterclaim. 


Set out in separate, consecutively-numbered paragraphs each alle- 
gation of a material fact relied upon by way of reply to the Defence 
to Counterclaim. 

DATE AE vn. ok 5 RES SOY OE Sin es con oe ate me be 


Conclude the Form as to name and address (with the appropriate 
changes) as in Form 16A. 


RT 
APPENDIX OF FORMS 


FORM 27E 


CROSS-CLAIM 


The Cross-Claim shall follow immediately after the 
last-numbered paragraph of the Statement of Defence 


CROSS-CLAIM 


The deiendant Aan, 665 si ences claims as against the defendant 


6 © €.0 ¢ © © «© © 0 © © @1eis 6 © ee eo eo ee eee 


Then set out in separate, consecutively-numbered paragraphs ( follow- 
ing in sequence the last-numbered paragraph of the Statement of 
Defence) each allegation of a material fact relied upon to substantiate 
the cross-claim. 


Conclude the Form as to name and address (with the appropriate 
changes) as in Form 16A. 


Where the cross-claim is to be served out of Ontario without leave, 
the facts and the specific provisions of Rule 19 relied upon in sup- 
port of such service must be applied. 
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APPENDIX OF FORMS 
FORM 27F 


DEFENCE TO CROSS-CLAIM 


(Court, Court File Number, Style of Cause) 
DEFENCE TO CROSS-CLAIM 


1, POT uciendsn see ee be eae ee admits the allegations 
contained in paragraphs numbered ............ of the Cross-Claim. 


ft Ride og 7. 7) tale ehaemnnrptareinie st peter eaters specifically denies the 
allegations contained in paragraphs numbered ...........-... of 
the Cross-Claim. 


3. .W"Fie Gefendant VY OSE. oP pleads that he has no 
knowledge in respect of the allegations contained in paragraphs 
NUNIDEKOU G4. 2s eee of the Cross-Claim. 


Set out in separate, consecutively-numbered paragraphs, each alle- 
gation of a material fact relied upon by way of defence to the 


Cross-Claim. 


DATOO a 22 Shige. Core st Cay Obes. at he JOS 


Conclude the Form as to name and address (with the appropriate 
changes) as in Form 16A. 
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APPENDIX OF FORMS 


FORM 27G 
REPLY TO DEFENCE TO CROSS-CLAIM 
(Court, Court File Number, Style of Cause) 


REPLY TO DEFENCE TO CROSS-CLAIM 


Lepr he defendant sive nd nt: oe Se admits the allegations contained 
in paragraphs numbered .......... of the Defence to Cross-Claim. 
me IG CC LEM Gall Ute. eee ye te een eee ee specifically denies the 
allegations contained in paragraphs numbered ............ of the 


Defence to Cross-Claim. 


Same Ele COICNGAN EM vie rta se alls Wie, ee ene pleads that he has no 
knowledge of the allegations contained in paragraphs numbered ... 
RE Te tee fa Oe of the Defence to Cross-Claim. 


Set out in separate, consecutively-numbered paragraphs each alle- 
gation of a material fact relied upon by way of reply to the Defence 


to Cross-Claim. 


DAIBED ats iivecd biter pothis wich raust tok dsyroHitan CMA. ml be D8 


Conclude the Form as to name and address (with the appropriate 
changes) as in Form 16A. 
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APPENDIX OF FORMS 


FORM 27H 


THIRD PARTY CLAIM 


In the Supreme Court of Ontario 
CowurtiFile No...... 


Between: 
A.B., 
Plaintiff 
and 
Court 
GD.; 
Seal Defendant 
and 
Third Party 
THIRD PARTY CLAIM 
NOTICE TO E.F. 


TAKE NOTICE that the plaintiff has commenced an action 
for the relief set out in the Statement of Claim served herewith; 


AND TAKE NOTICE that the defendant disputes the plain- 
tiffs claim on the grounds set out in his Statement of Defence 
served herewith, and claims to be entitled to relief against you on 
the grounds set out in this Third Party Claim filed today in this 
Court Office; 


AND TAKE NOTICE that if you wish to dispute your lia- 
bility to the defendant, either you or an Ontario lawyer acting on 
your behalf shall prepare your Third Party Defence (in the form 
prescribed by the Rules of this Court) and serve it on the defendant 
or his lawyer and, with proof of such service, file it in this Court 
Office WITHIN 20 DAYS after service on you of this Third Party 
Claim, the Statement of Claim and the Statement of Defence of 
the defendant. 


ys ie 
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AND TAKE NOTICE that if you wish to defend the plaintiff's 
claim against the defendant, as well as your liability to such defen- 
dant, your Third Party Defence shall include such defence and, 
within the same period, you shall serve it on the plaintiff or his 
lawyer and, with proof of such service, file it in this court office; 


AND TAKE NOTICE that if you fail to comply with the 
foregoing notices, you may be deemed to admit the validity of any 
judgment obtained against the defendant and your own liability 
to the defendant to the extent claimed in this Statement of Third 
Party Claim and, without further notice to you, JUDGMENT MAY 
BE GIVEN AGAINST YOU IN YOUR ABSENCE. 


THIS NOTICE is signed and sealed for the Supreme Court of Ontario 


Di ontatnecombtbos dite adoascunadl Local Registrar of the said court at 
a oe outhe.....day oi... .. basedime sdasiedGe - 


6, 6. @ 0 © © 4 \6 “e 'e © te 0 @ le le: whe 618 © © © 0 0 @ 


Sp ie, © “oe 0) 6: © 9 @: 6)).9 0. (6) 8) 6 6) (6's (0.6 S58 6 6 6 © 


Then set out in separate, consecutively numbered paragraphs each 
allegation of a material fact relied upon to substantiate the third 
party claim. 


DATED at. 22 eae this GAOL nes Scat sat Ue pao 


Conclude the Form as to name and address (with the appropriate 
changes) as in Form 16A. 


Where the Third Party Claim is to be served out of Ontario without 
leave, the facts and the specific provisions of Rule 19 relied upon in 
support of such service must be pleaded. 
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APPENDIX OF FORMS 
FORM 271 


THIRD PARTY DEFENCE 


(Court, Court File Number and the same 
Style of Cause as in the Third Party Claim) 


THIRD PARTY DEFENCE 


1. The third party admits the allegations contained in paragraphs 
MUMNDCTES acon caus of the Third Party Claim. 


2. The third party specifically denies the allegations contained in 
paragraphs numbered .......00. 2222005267. of the Third Party Claim. 


3. The third party pleads that he has no knowledge of the allega- 
tions contained in paragraphs numbered ................ of the 
Third Party Claim. 


Set out in separate, consecutively-numbered paragraphs each allega- 
tion of a material fact relied upon by way of defence to the Third 
Party Claim and, where applicable, each allegation of a material fact 
relied upon by way of defence to the Statement of Claim in the main 
action. 


Conclude the Form as to name and address (with the appropriate 
changes) as in Form 16A. 


ate 


APPENDIX OF FORMS 
FORM 27J 


REPLY TO THIRD PARTY DEFENCE 


(Court, Court File Number and the same 
Style of Cause as in the Third Party Claim) 


REPLY TO THIRD PARTY DEFENCE 


Ee The defendant (or plaintiff as the case may be) admits the 
allegations contained in paragraphs numbered ............... of 
the Third Party Defence. 


om The defendant (or plaintiff as the case may be) specifically 
denies the allegations contained in paragraphs numbered .......... 
of the Third Party Defence. 


ce The defendant (or plaintiff as the case may be) pleads that 
he has no knowledge of the allegations contained in paragraphs 
BUIDCECG vaso cece oe a ee of the Third Party Defence. 


Set out in separate, consecutively-numbered paragraphs each allega- 
tion of a material fact relied upon by way of reply to the Third Party 


Defence. 


DW GS BE Tee ee ans aera » this . sosiv day soins. sntoubere 0! ty hOfn. 


Conclude the Form as to name and address (with the appropriate 
changes) as in Form 16A. 
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APPENDIX OF FORMS 
FORM 31A 


AFFIDAVIT OF DOCUMENTS 


(Court, Court File Number, Style of Cause) 


AFFIDAVIT OF DOCUMENTS 
) MP ee te ede (full name) 252° SEs Bi 
OF ote ee ee BS se renee "in RL DOR pele SA te y 
a, ee ee (description). TE ere ot re 


MAKE OATH AND SAY AS FOLLOWS: 


(a) I have in my possession, custody or control . ( number) . 
documents which are relevant to the matters in question in this 
action. 


(b) Of those documents referred to in paragraph (a), I do 
not object to producing the following: 


Bs PERE Ie Ses ates 
2 owe aL eis wee fe Jee Sate 
SY Gs AS OO Ss 
(c) Of those documents referred to in paragraph (a), I do 


object to producing the following: 


span 2 se 2 6a 8 See 8k eRe eS 2 Re Se ee 6 ee RS OS Se SLs 


7 £2 Oe & @ 4 2. SF OR ee ee ee eS 8 Se Se Se te ee ee Se 


248% 
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(d) I once had in my possession, custody or control. . (number). . 
documents which are relevant to the matters in question in this 
action. The documents which are no longer in my possession, cus- 
tody or control, and cannot be produced by me are the following: 


ales sine ieee ora es a 

| ahaa B or aeba te TE AN RE EN in RAMS 

mai 2 Ol ren agian iat 
I ceased to have possession, custody or control of such documents on 
or about the:...-.-. Gayot seals lt Pea. , 19.., by reason 
OL TEN. GEICO LOCOS ON sce een ee a 


Those documents are to the best of my knowledge, information 
anagvocter presen Gy 1OCHTOG At 6c... Na ds hee bas BOS aw hls 


© 6 ee 6 ‘elxe 6 (6 eo (6) (8) se: (Se) 6. (6) Se) <0) 6) 169 6'5'e cele! 16) 6: @ (Ose 0) (6 “O16 ‘Oe 10 <@ (0) ele @ ee 6 6 ee) “0 6, we 


(e) I have never had in my possession, custody or control any 
document relevant to the matters in question in this action other 
than those listed in paragraphs (b), (c) and (d) above. 


SWORN, etc. 


The following certificate shall be endorsed upon the affidavit at 
its foot: 


CERTIFICATE OF SOLICITOR 


J HEREBY CERTIFY that I have explained to the deponent 
the necessity of making a full and fair disclosure of all relevant 
documents. I have no knowledge of any document not disclosed 
in the foregoing affidavit which should have been disclosed. 


@ 0 @ @ 6 6 © © © 0. © 6 « © 4 6 6 fe Ce + fe 


(signature of solicitor) 


HAG - 


APPENDIX OF FORMS 
FORM 31B 
REQUEST TO INSPECT DOCUMENTS 


(Court, Court File Number, Style of Cause) 


REQUEST TO INSPECT DOCUMENTS 
TAKE NOTICE that you are requested to forthwith produce 
for inspection the following documents which have been referred to 


in a pleading delivered by you (or, in an affidavit filed by you, as the 
case may be): 


CLC: 


DOVES Glos 2 eee pak ake At ey RT) RI ¢ Sen 


Conclude the Form as to name and address (with the appropriate 
changes) as in Form 16<A. 
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APPENDIX OF FORMS 


FORM 33A 


NOTICE OF APPOINTMENT 
(for an examination) 


(Court, Court File Number, Style of Cause) 


NOTICE OF APPOINTMENT 


TO: 


TAKE NOTICE that I have appointed....... day, the 
sah). dayro ftw. das seiiaser).coutd Ose atest wales p72) 4s... 
at my,office located-at wo,, and. ic (specificlocationjmmr. 60.6.0 
for your examination ...... (state purpose of examination) ...... 
in this proceeding. 


AND TAKE NOTICE that you are required to bring with 
you and produce at the examination the following documents: 


SPO 18. Re ee eee) Re ee es eee ee 6 6) 18s) 0's, 16) eS) eh ee, 904 @. S11e. 6) 10 Olle) 8) ele: (eee ia. eo ete 


POT RSS A Ne OO e Mer er Ce) elle (CLF 6 wen 6. es O10 en. Se 6 AOL Om 6), (8) Sy BES CVO L6).07- #440) .0) LES. Sele ielcey © ew 6) (6! -@ 


Sar ete BY Of on.et ower oe? ‘eo “9” "se 0 0 6 ee ee #6 


Official Examiner 


Note: Where the person to be examined is not a party to the pro- 
ceeding, a Summons to Witness (Form 33B) is to be served 
in lieu of this Form. 
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APPENDIX OF FORMS 
FORM 33B 


SUMMONS TO WITNESS 
(for an examination) 


(Court, Court File Number, Style of Cause) 


SUMMONS TO WITNESS 
TO: 

TAKE NOTICE that you are required to attend before 
eee at his office located at ....... (specific location) ....... 
i eae ok day nihiess®) Siu GSR OE scr US Pee ee ba be eek 
at...(am. or p.m.)...for your examination... (state purpose 
of examination)... , and to attend from day to day thereafter until 


your examination is completed, and also to bring with you and 
produce at the examination the following documents: 


Ge en te ee an, center oe: (6. lealie) Jay we eiried (owt ta: Car fe (Once Reb (a Ow, 6 ST Om Oa ey Oe Or Ae de) §O)1Kh eae FR TI. 


eS Ka hee. el BOR eb oa ce! tea etal wets lat. elie gage NeC Ore? O2iOL 6: (Ole! cas ete CER aNe Ue @) OEE wy cere Men a®) 2. eae Ste ee ee 


AND TAKE NOTICE that the conduct money given to you 
with this Summons is calculated as follows: 


(a) attendance allowance @ $ per day - 5 era 
(b) mileage allowance - ee ere 
(c) overnight accommodation allowance - * pede 
The above fees are proper conduct money for.......... day (s) 


attendance and, if further attendance is required, you will be entitled 
to additional fees. 


AND TAKE NOTICE that if you fail to attend or remain in 
attendance as required by this Summons, an order may be issued 
compelling your attendance at your own expense. 


7a0'. 
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This Summons to Witness is signed and sealed for the Supreme Court 


OPO LATO NY an aie sien aeee een ates Local Registrar of the Court 

at cis kee ,on the oo... GayiOTrwe.). SRR... Pe he Ea 
(local registrar) 

Court 

vet igs OF * ale We OD reeks a Ed 


(address of court office) 


Note: The party (or solicitor) causing this Summons to Witness 
to be served on you, and to whom any inquiries are to be 
directed, is: 


oe ef ee © © oe we we ew we eh hh hl hl Oh Ohh Oh Oh Oh 


Cr ey 


Cy 


(telephone number) 
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APPENDIX OF FORMS 


FORM 37A 


NOTICE OF MOTION 


(Court, Court File Number, Style of Cause) 


NOTICE OF MOTION 
TO: 
TAKE NOTICE that the plaintiff (or as may be) will apply 
tothe Court atc cee es (specific location) «2 0 te ea on 
theo oo, SE Re WS eee th epi. a eer (a.m. or p.m.) 


for an order that (state precisely the relief sought, any irregularity 
complained of or any objection intended to be relied on, specifying 
with particularity the grounds intended to be argued, including 
reference to any statutory provision or rule intended to be invoked); 


AND TAKE NOTICE that upon the hearing of the motion 
will be read (list the affidavits or other documentary evidence to 


be used). 


EGY OS: | ener Semen eee ES oy Cy eB er ae are 


Conclude the Form as to name and address (with the appropriate 
changes) as in Form 16A. 
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APPENDIX OF FORMS 


FORM 38A 


ORDER OF TRANSFER 
(Court, Court File Number, Style of Cause) 


ORDER OF TRANSFER 


Upon the requisition of the respondent ................. 
on this application returnable before His Honour Judge.......... : 
TOC TUGRC IL THe SEDICIIS WC OUTE OU co suck oct sty wee ee 6 bes © oe : 


IT IS ORDERED that this application be transferred for 
hearing before a judge of the Supreme Court. 


ISSUED this...... GaVcOtne we ear ee gee rath We pe 


eee ee ee ee we eo ee we we we ew we we ew ew we we wo 


Court 
Sel Ty Net en EA Nt gh ME Seamer WAR tate Ee at li Cee aetna ae 
(address of court office) 


. 5) 


APPENDIX OF FORMS 


FORM 43A 


NOTICE OF CLAIM 
(to execution creditor) 


(Court, Court File Number, Style of Cause, 
as in the Execution filed with the Sheriff) 


NOTICE OF CLAIM 


TAKE NOTICE that I have taken (or intend to take as the 
case may be) into my possession and control the following property 
(or the proceeds from a disposition of the following property as the 
case may be): 


ey el ce) TR iat ee ce te ea: eget te swe ete. ace, eee, RLS. 6 AO) ese ee he el Le ee a Ae el Be! Oe OS: 9) 8, ea 


a wtayiet Je ermeiie ists Ben 6 a6 Seu. efile) @ Beller er jets “ele ese qihey BY 0) fe: ee) ap ts he re vory Tareas: ene) eo Je gees errs 


@: tal (a) te: fe eee <6. le .6> fe ve. 6: @; fe 8) 7e: ee co) ein: ce) fee! fe Te, 16! ee ee, © 0) @ fe se eRe Ce) Tee ie, @: $6 0) eae Ss Ca, en ie 


AND TAKE NOTICE that within 7 days after you receive 
this Notice you are required to give notice in writing to me as to 
whether you admit or dispute such claim. 


fe Ww ee we 8 Fe, ee Le eG) Oi! ee 48) ore ee oh Le cee 


wt et ey Tes Oe el 16 Oe SO We, Be ee a Oe Ke ee Iw 


(address of sheriff's office) 


S%.. 


APPENDIX OF FORMS 
FORM 44A 


BOND 
(security for property recovered) 


(Court, Court File Number, Style of Cause) 


BOND 
TAKE: NOTICE thatiwe; ) Piete. 207): (plaintiff or defendant, 
as the-case:niaVabey ie. Gel Ot 22ge 2 wand 20) Dart ‘oO 
(approved surety company) ...........005. jointly and severally 
bind ourselves and our heirs, executors, administrators, successors 
or assigns to the Sheriff of the County of......... SIRES salt the, 
SUMS OL oe on which sum will be paid to the said Sheriff should 


the court so order and the plaintiff (or defendant as the case may be) 
fails to return the property recovered by the said Sheriff without 
delay and to pay any damages and costs that the defendant (or 
plaintiff as the case may be) may have sustained by reason of the 
interim order for recovery of the property. 


DATED SE a cr eee dg 15 Nhl abana Cay" Orne ees igh me bd 


WIINESSOCR OY oe Mi ds eee iene plaintiff 


) 
) (or defendant as the case may be) 
) 


as to signature of the plaintiff ) surety company 
(or defendant as the case may be) 


Corporate 


Seal 
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APPENDIX OF FORMS 


FORM 46A 


JURY NOTICE 


(Court, Court File Number, Style of Cause) 


JURY NOTICE 
TAKE NOTICE that the plaintiff (or as may be) requires that 


this action be tried (or that the damages in this action be assessed 
as may be) by a jury. 


DATE at tk ity trates se EYES ttt ta AM EN te int ns sere aha. 


Conclude the Form as to name and address (with the appropriate 
changes) as in Form 16A. 


-55 - 


APPENDIX OF FORMS 
FORM 47A 
NOTICE OF TRIAL 


(Court, Court File Number, Style of Cause) 


NOTICE OF TRIAL 


TAKE NOTICE that forthwith after the service of this 
Notice upon you, this action will be set down for trial at the sit- 
PASSO TST MOCO OER LE ar apeey ct ae esc oee e Poeaes are fos se ae ome oa a oye Bae a. <A 


AND TAKE NOTICE that you may, from time to time, 
inquire at the office of the local registrar of the court at that 
place as to the approximate date of trial; 


AND TAKE NOTICE that if this action remains untried at 
the conclusion of a sittings, it may be tried at a subsequent sittings 
without further notice to you. 


DALED at wa.5 ghetto ALAS pce bab +s.cakame. . ABE. mit OS AA 


Conclude the Form as to name and address (with the appropriate 
changes) as in Form 16A. 


SR 


APPENDIX OF FORMS 
FORM .47B 
REQUEST TO FIX DATE FOR TRIAL 


(Court, Court File Number, Style of Cause) 


NOTICE OF REQUEST 


TAKE NOTICE that the plaintiff (or as may be) hereby 
applies to the Honourable the Chief Justice of the High Court for 
an order fixing a date for the trial of this action. 


This action was set down on the..... Savi l tad onnetena blew 
19 .«ghostriakat .nvo0d. weg HON, 28044751. MRE with a jury 
(or without a jury as the case may be). 


The plaintiff (or as may be) submits that: 


1. The most convenient dates for the trial, in order of 
preference, are: 


2. The trial will not last longer than..... days. 


3. The plaintiff (or as may be) will call approximately 
(eee witnesses, including.....experts, and will file 
approximately ..... exhibits. 


The reasons for making this request are as follows: 


Ser ats elem Lot oo num alee de SEI OO US 1S wine ce) wish. tel OTRO! TO RAGING) Imo Ge 28! 8) LAO (Ov 10) ARLE POE bel OE NS) fA) ARE RD A) ae) [O58 Se 


Sint ter eh dee we: a ww, eS ce aes Co ie KOT 18), WO 110. Oni Le LO) Oy (0 TE TO: A Se) Oey Oils et) APE Ae, Ol SOS 6S, 119 Ra 


DATE ate eee Ay 6 aaa es, Monee eter a aan, Be Per 


Conclude the Form as to name and address (with the appropriate 
changes) as in Form 16A. 


Note: This Form is to be served on all parties who have not 
been noted in default. 


aes oe 


APPENDIX OF FORMS 
FORM 47C 


RESPONSE TO A REQUEST 
TO FIX DATE FOR TRIAL 


(Court, Court File Number, Style of Cause) 


RESPONSE 
In response to the request of the plaintiff (or as may be) 
to have the date for the trial of this action fixed, the defendant 


(or as may be) submits that: 


1. The most convenient dates for the trial, in order of 
preference, are: 


2. The trial will not last longer than.... days. 
3. The defendant (or as may be) will call approximately 
.... Witnesses, including....experts, and will file 


approximately .... exhibits. 


The reasons for not joining in the request of the plaintiff 
(or as may be) are as follows: 


© 0. w PAL eis: @. & 07S) (0: (@ 162 8) 6) © 82 @) O10: 10 e OLS BPO). 8228) (068) (0.0) (RY 16) @ 6! (0) © 56 8) 'o! 2 6) O) 18. 6110. OO" 0) 18,8. 


28 © OH MO OF OO 6: 6: Keiepibinds tOOd 0 On Opie on CRe se) Owe diem oye ft Je ue. fewete) pie eve le Tere e he) sy eps 4 © © «© 


Solicitor for responding party 


NOTE: A party who has been noted in default is not entitled to 
serve and file this Form. 
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APPENDIX OF FORMS 
FORM 47D 


JOINT REQUEST TO FIX DATE FOR TRIAL 
(Court, Court File Number, Style of Cause) 


JOINT REQUEST 


TAKE NOTICE that the parties hereby jointly request the 
Honourable Chief Justice of the High Court to fix the date for the 
trial of this action. 


This action was set down onthe....dayof ............. : 
99. Gee Se sh ok bg ngs ae ke , and a copy of the record is 
attached hereto. 


The parties submit that: 


1. The most convenient dates for the trial, in order of 
preference, are: 


Ce ee i tat wate a aa oe 


2. The trial will not last longer than .... days. 


3. The parties will call approximately .... witnesses, 
including....experts, and will file approximately 
.... exhibits. 


The reasons for making this request are as follows: 


| 6 wae ee OL le ee ae 6 ee Oe Se eR Bee Oe BREE eee OSA SS A See. 8 Se 


a! ela eee, ok a Se et OO 2 oO BEE AM Oe ae AS 2 ee A Oe RO OS Ae De Oe ee © 


eae AR ED CER KR RDA OOO 44 4 RO OS O EO 


a a a ae ee ee ee ee ee 


Solicitor for defendant 


NOTE: This Form is to be used when the request is being made 
jointly by all parties who have not been noted in default. 
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APPENDIX OF FORMS 
FORM 48A 


NOTICE OF PAYMENT INTO COURT 


(Court, Court File Number, Style of Cause) 


NOTICE OF PAYMENT INTO COURT 


TAKE NOTICE that the defendant has paid into Court the 
SUM OS 21.05. in satisfaction of the following: 


(specify the claim or claims in respect of which such payment is 
made and the amount of such payment in respect of each claim) 


DAA EDA. fs Seeks BT Higa. a... NEN AC CY OO ae A ee lO 


Conclude the Form as to name and address (with the appropriate 
changes) as in Form 16A. 
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APPENDIX OF FORMS 
FORM 48B 


NOTICE OF REVOCATION 
(of payment into court) 


(Court, Court File Number, Style of Cause) 


NOTICE OF REVOCATION 


TAKE NOTICE that the defendant hereby revokes his 
payment into Court of the sum of $..... Gh. te... = « day of 
OS sees Oe ome ea Te es be dente 


Conclude the Form as to name and address (with the appropriate 
changes) as in Form 16A. 


afi: 


APPENDIX OF FORMS 


FORM 48C 


NOTICE OF ACCEPTANCE 
(of money in court) 


(Court, Court File Number, Style of Cause) 


NOTICE OF ACCEPTANCE 
TAKE NOTICE that the plaintiff accepts the sum of $...., 
paid into court by the defendant, in satisfaction of the claim in res- 
pect of which it was paid in. 
DAVED Bt? 09 BMS Mri XS > OHISFaue ye. « CUA 0) See tele Rae ma er 


Conclude the Form as to name and address (with the appropriate 
changes) as in Form 16A. 


Ge 


APPENDIX OF FORMS 
FORM 53A 


COMMISSION 
(to examine witnesses) 


(Court, Court File Number, Style of Cause) 


COMMISSION 
TO: 


TAKE NOTICE that you have been appointed a Commissioner 
for the purpose of taking evidence in this action now pending in this 
Court; 


AND TAKE NOTICE that you are hereby given full power and 
authority to administer all necessary oaths and to do all things neces- 
sary for the taking of the evidence more particularly mentioned in 
the order authorizing the issue of this Commission, a copy of which 
is attached hereto; 


AND TAKE NOTICE that forthwith after taking such evidence 
you shall forward to this Court a transcript of it together with this 
Commission; 


AND TAKE NOTICE that in the execution of this Commission 
you shall have regard to the terms of the order attached hereto and 
the instructions contained in this Commission. 


THIS COMMISSION is signed and sealed for the Supreme Court 


ot Ontare BY cco caace ee pete Local Registrar of the Court 

BE Socks Sy eee “OR {Ress ci ks I Ol cre Ae oie saa eg be PEM 
(local registrar) 

Court 

Seal 


a) 's) ‘a! (9)Sae: eae! we 8S, Lek SOL me UR ue cere: ee" ee ei Mee ee eye 


Issued pursuant to the order of .... (name and title of judge)..... 
dated the. «.4-> GAY Osea oa eee Bet: Fe 


a oe 
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INSTRUCTIONS TO COMMISSIONER 


Le The Commission shall, insofar as it is possible to do so, be 
conducted in accordance with the Ontario Rules of Civil Procedure. 


aD Before acting on this Commission, you will take the follow- 
ing oath: 
1 wach oinbeiee:-ct smoot adt been ees , do hereby swear that I will, 


according to the best of my skill and Pnawvitides. truly and faithfully 
and without partiality to any of the parties to this action, take the 
evidence of each and every witness produced and examined by virtue 
of this Commission, and will cause the evidence to be transcribed 
and forwarded to the Court. So help me God. 


Swormbefore me.at.the,> a... ee ) 
Ol aAt An: orate insthé< dind: ee. b ) 
Of S20. Bete ak fis 4 @ 23. daVis)uab oaup semieckerseece) al, opatiw, t9) 
OS PORISR AOR SRE Soe meer Sf ROMs ri! ae (signature of Commissioner) 


 ) 


(signature and office of person 
before whom oath is taken) 


3. Where you employ a stenographic reporter to record and 
transcribe the evidence taken before you, you will administer the 
following oath to him or her: 


You swear that you will truly and faithfully record and trans- 
cribe all questions put to all witnesses and their answers 
thereto so far as you are directed to do so by the Commis- 
sioner. So help you God. 


4. You will administer the following oath to each witness whose 
evidence is to be taken: 


You swear that the evidence to be given by you touching 
the matters in question between the parties to this action 
shall be the truth, the whole truth, and nothing but the 
truth. So help you God. 


Sy. 


Appendix of Forms Form 53A 


as 


Where a witness does not understand the language or is deaf 


or mute, the examining party will provide an interpreter through 
whom the evidence of the witness shall be given. You will administer 
the following oath to the interpreter: 


6. 


You swear that you understand the ..0.. 1.2940 6.00%-- 
language of the witness and the language in which the 
examination is to be conducted and that you will truly 
interpret the oath to the witness and all questions put 
to the witness and his (or her) answers thereto, to the 
best of your skill and understanding. So help you God. 


When the evidence taken before you has been transcribed, 


you will attach a copy of the transcript to this Commission, complete 
the Certificate shown hereunder, and mail both to the office of the 
court where the Commission was issued. 


CERTIFICATE OF COMMISSIONER 


oe a ee hereby certify that the proper oaths 
were administered by me to the person recording and 
transcribing the evidence, to the witness(es) the transcript 
of whose evidence is attached hereto and to any inter- 
preter called upon by me to interpret any evidence, and 
that the said evidence was duly and properly taken by me, 
and that the evidence was duly and correctly transcribed. 


ab ae ek Se Oe ee leme le © So le eis (6 Sr Yor le) ee] e la: ey a 


DATED atwortin dose 08 jthisyire ous day OF RUE TEM yao. 


DGS - 


APPENDIX OF FORMS 
FORM 53B 


LETTER OF REQUEST 
(to foreign court) 


(Court, Court File Number, Style of Cause) 


WHEREAS a proceeding is pending in this Court at the 
Be Bete Weer, of .:.......... in the Province of Ontario, Canada, 
5A Foy as 1 ty ene OPS nk IS Didintil) ANG. seh ocak F is defendant; 


AND WHEREAS it has been suggested to this Court that 
there is a witness residing within your jurisdiction without whose 
testimony justice cannot be completely done between the parties to 
the said proceeding; 


AND WHEREAS a Commission has been issued by this 


Couritorne ear (name of commissioner) ............4. 
Of 7 Sesadeeyrs (address of commissioner) .......... providing 
for the oral examination of that witness, namely ................ 
OL Seer See cate Kad UTESSO WITNESS ie es a 


YOU ARE THEREFORE REQUESTED that in furtherance 
of justice you will by the proper and usual process of your Court 
cause the said vo. (name of witness) .......... to appear 
before the said commissioner and answer under oath or affirmation 
the questions that may be put to him (where such is desired, add:) 
and to bring with him and produce at the examination the following 
LO CUTOUT ete ee ita a eka EY One 


© ©. 0 6 6 9 eel See 6, eerie: o, 0) Ete 6, 6) @ 6. ©. DELOMeL eis 6 Tan eps ¢ (eo elle ele e) ORC 2 6506) 6 Tels ie, ‘6.10 56 he 


AND WHEN YOU REQUEST IT, we shall be ready and 
willing to do the same for you in a similar case. 
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THIS LETTER OF REQUEST is signed and sealed for the 
Supreme Court of Onfanto DY oo. 4. nt 45s ies - ees Local Registrar 
Oi tie (erst Als oi cecal Rs ee CANOE 40%). dca gl Fick 


DO: be Ake |S CO Ae Cle oe eS Se 0 10 Se! Kel. 6) et we” 


Court 

SOG a al Sh) ie cg es re ee 
(address of court office) 

Issued pursuant to the order of .... (name and title of judge)..... 


atea tie. ee «5 EY Ae | rn mee arene ee 
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APPENDIX OF FORMS 


FORM 55A 


SUMMONS TO WITNESS 
(for a trial) 


(Court, Court File Number, Style of Cause) 


SUMMONS TO WITNESS 
TO: 

TAKE NOTICE that you are required to attend the sittings 
of the Court to be held at... 50. (City OF TOWN)’. 52s le. in 
the courthouse located at........ (specific location) ....... ,on 
sop ee day, tiie’ saeercay Ol... >, 19. at) ee (aM. Orp.m.) 
and to attend from day to day thereafter until this action is tried, 
to give-evidence’on behalf of “i+. we te ee and also 


to bring with you and produce at the trial the following documents: 


C16 6 0.6 © 6 6 (0 (6. .6 0) 0. 6, 6 8. © © ‘e ‘6's 0) 06 @ @ 6 01.6 @ © @ 10 6 6/0 6 eo. 6 © fe 10 je 6 © 6 2 0 8 + 2,0. ‘a. '6 


i 


AND TAKE NOTICE that the conduct money given to you 
with this Summons is calculated as follows: 


(a) attendance allowance @ $ per day - roe 
(b) mileage allowance - > SNE Be 
(c) overnight accommodation allowance - Samer, 


The above fees are proper conduct money for... day(s) attendance 
and, if further attendance is required, you will be entitled to addi- 
tional fees. 


AND TAKE NOTICE that if you fails to attend or remain in 
attendance as required by this Summons, a Warrant may be issued 
directing that you be apprehended and brought before the Court, 
where you may be detained in custody until your presence is no 
longer required. 


= 6@ 
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This Summons to Witness is signed and sealed for the Supreme 
Court of Ontane tis. oie sc eee ews Local Registrar of the 
ye en ee A eee Ae CEs ocd a at he ee 


0 0 ee ew 6 Oates 6 1 BUTS ORS OO Sp ee ee 


Court 
Gough a ee a alike iota ce Crime cae oregano 
(address of court office) 


NOTE: The party (or solicitor) causing this Summons to Witness 
to be served on you, and to whom any inquiries are to 
be directed, is as follows: 


6 @¢ # 6.6 © 6 lope fe 6540 S22 SIA 2 Me eae ie Ss §, 


ee © 6 © a) « ofe] ee le tate) Pisle. of joi oy 6) 009 6 fe 


oi ey at Oe) 6) WO e a aS ese) Ore. ee eee le TS) 


(telephone number) 


=69% 


APPENDIX OF FORMS 
FORM 55B 


WARRANT 
(defaulting witness) 


COURT 


Before (title and name of y praia toes Sat Gay tHe sss day of 
presiding judge) | RS Cec ee aera iS ca 


Court 
Seal (Style of Cause) 


WARRANT 
TO: All Sheriffs and other peace officers in the Province of Ontario: 


WHEREAS proof has been made before me that ........... 
(name of defaulting witness) ............. was duly served with a 
Summons to Witness requiring him to attend the sittings of this 
court - Gacthancike,. omtheye | day OP OR, oh, pL OA 
and to remain in attendance at such sittings until no longer required 
to give evidence'on behalf of thes... 000... : that the presence 
of thefsaidmoy, mo02ng, Sf) is material to the ends of justice; that the 
sardine’. fe Notte has failed to attend (or to remain in attendance 
as the case may be) in accordance with the requirements of the 
Summons to Witness served upon him; 


Beis ARE THEREFORE ORDERED to arrest the said 
APE ee Pan eee and bring him before me, or such other judge 
as may be presiding at the said sittings, to give evidence in this pro- 
ceeding, or if the court is not then sitting orif the said ........... 
is found in a county other than that in which the court is sitting 
and cannot be brought forthwith before the court, to deliver him 
to a provincial correctional institution or other secure facility, 
there to be detained until he can be brought before the court. 


eevee ee ee ee we ew we ee wwe 


(signature of judge) 
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FORM 55C 


WRIT OF HABEAS CORPUS AD TESTIFICANDUM 


(Court, Court File Number, Style of Cause) 


Court 
WRIT OF HABEAS CORPUS AD TESTIFICANDUM 
Seal 
TO: ... (the jailer or other officer having custody of prisoner) .... 
By virtue of an order of this Court dated thes 2iiisocd< day of 
Se ON rene Ie ,19..,acopy of which is attached hereto; 
YOU ARE HEREBY ORDERED to bring ...........---- 
who is detained in prison under your custody, before this Court 
| oe ee (specific location of court) ......... On ....- day, 
thes waters day.084 oa-tiwra> edt : 2 bie Be haas i. (a.m. or p.m.) 
to give evidence on behalf of the ........---. ee eee eeeeee , and 


immediately thereafter to return him to the prison from which 
he was brought. 


THIS WRIT is signed and sealed for the Supreme Court of Ontario 


| ee eee Se Local Registrar of the Court at.........-.-- : 
on the . ade. day.of at -GHARCSO.az YES 


6 6 Ore 6 8 SS 8 OES Hh HS SC AS HP HSS 


‘oo 8 oe & Re le ay Oe Bee Hh Or (Gs oe a (AT 


(address of court office) 


yi fic 


APPENDIX OF FORMS 
FORM 57A 


NOTICE TO ADDED PARTY 


(Court, Court File Number, Style of Cause) 


NOTICE TO ADDED PARTY 


TAKE NOTICE that if you wish to apply to discharge the 
within order or add to, vary or set aside the judgment in this action, 
you must do so within 10 days from the service on you of this 
Notice. 


AND TAKE NOTICE that if you fail to do so or fail to attend 
at the time and place appointed by the order, either in person or by 
an Ontario lawyer acting on your behalf, such order may be made 
and proceedings taken in your absence as may seem just; and, with- 
out any further notice, you will be bound by the judgment and any 
further proceedings in the action in the same manner as if you had 
been originally made a party thereto. 


Conclude the Notice as to name and address (with the appropriate 
changes) as in Form 16A. 


=~ 
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FORM 57B 


REPORT 
(administration of estate) 


(Court, Court File Number, Style of Cause) 


REPORT 
DATED .... day, the...day of .....- +>; oy 5 ae 
Pursuant to the judgment herein dated the .... day of 
. et eemedioelb.c , 19 .., and having caused notice of the reference 


and a copy of the judgment to be served upon (state the names of 
those served, and also the names of those upon whom the service was 
dispensed with and the reasons therefor) , 1 proceeded to dispose of 
the matters referred to me, and thereupon was attended by the 
solicitors for all parties interested (or as the case may be), and I find 
as follows: 


hs The personal estate, not specifically bequeathed by the 
testator, that has come into the hands of the executors and for which 


they are chargeable, amountsto$ ........ , and they have paid, or 
are entitied to be allowed therefrom, the sum of §........ , leaving 
a balance due from (or to) them of § ............. (Where there 


is no personal estate: No personal estate has come into the hands 
of the executors, nor are they chargeable with any.) 


2. The creditors’ claims sent in pursuant to my advertise- 
ment in that behalf and which have been allowed are set forth in the 
first schedule hereto and amount altogether to} ....... (or, where 
applicable: No creditor has sent in a claim pursuant to my adver- 
tisement in that behalf nor has any such claim been proved before 
me.) 


3. The funeral expenses of the testator amounting to 
. Peewee rc wh have been paid by the executors and are allowed 
to them in the account of personal estate. 


4. The legacies given by the testator are set forth in the 
second schedule hereto, and with the interest therein mentioned, 
remain due to the persons named (or as the case may be). 


ea. 
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5. The personal estate of the said testator outstanding or 
undisposed of is set forth in the third schedule hereto. 


In this schedule, the personal estate not specifically bequeathed 
should be set forth separately from the other personalty outstanding 
or undisposed of. Where there is no specific bequest, it should be so 
stated in the body of the report. 


6. The real estate which the said testator was seized of or 
entitled to, and the encumbrances, if any, affecting the same, are set 
forth in the fourth schedule hereto. 


7. The rents and profits of the testator’s real estate received 
by the said executors, with which they are chargeable, amount to 


$8 Order and they have paid, or are entitled to be allowed therefrom, 
MhG-SUM Of sb 2554.50. , leaving a balance due from (or to) them of 
SESS UIA OE, , on that account (or, where applicable: No rents and 


profits have come to the hands of the said executors, nor are they 
chargeable with any). 


8. Ihave allowed the said executors the sum of $......... 
as compensation for their personal services in the management of 
the said estate. 


9. I have caused the real estate, other than parcels ........ 
a ae ee Ee ass which were specifically devised, to be sold and the 
purchasers have paid their purchase money into court. 


10. In the schedule, I have shown how the money in court 
is to be dealt with. 


All schedules should be as brief as possible. Only the general 
character of the things described should be shown. Lands should be 
described without setting forth metes and bounds. 


ae 


APPENDIX OF FORMS 


FORM 57C 


NOTICE OF CONTESTATION 
(of claim by creditor) 


(Court, Court File Number, Style of Cause) 


NOTICE OF CONTESTATION 


TAKE NOTICE that the claim sent in by you in this matter 
is being contested. 


AND TAKE NOTICE that you are hereby required to prove 
your claim before the Master (or as the case may be) by attending 


personally, or by your solicitor, at his office at .......... (specific 
location of office) >... eS: onthe 2525. Hay Ce Se WS, : 
19), SE ea (a.m. or p.m.) 


a (WW 1@ +6 Oe AO @: O28. 50 "Oe fe 26 Ne, 0 70 30 © KO 658 We ce 


(name of person, or his solicitor, 
having carriage of the reference) 


<i S\ = 


APPENDIX OF FORMS 
FORM 57D 


NOTICE TO CREDITOR 
(to obtain payment of claim) 


(Court, Court File Number, Style of Cause) 


NOTICE TO CREDITOR 


TAKE NOTICE that the amount directed to be paid to you by 
an order of this court made in this action onthe .......... day of 
ee , 19.., may be obtained by you at the office of the 
Accountant of the Supreme Court at Toronto on or afterthe ...... 
day ofc. leis, wat seliiers tbo 28 


GO) OOO: FO, 6. LO Bip WOOL, 6. Oh ies 6 0: One Op :0: © 16 n10: 1.0: — 0: 


(name of person, or his solicitor, 
having carriage of the reference) 
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APPENDIX OF FORMS 
FORM 57E 


CONDITIONS OF SALE 


(Court, Court File Number, Style of Cause) 


CONDITIONS OF SALE 


1. No person shall advance the bidding in an amount less 
than $10. at any bidding under $500. nor in an amount less than 
$20. at any bidding over $500. No person shall be allowed to retract 
his bidding. 


2. The highest bidder shall be the purchaser. Where any dis- 
pute arises as to who is the last or highest bidder, the property shall 
be put up again. 


3. The parties to the action, with the exception of the 
yendorand 120y Secd Chis eee (names of any parties, trustees, 
agents, or others who are in a fiduciary sitwation syste isk sees 
shall be at liberty to bid. 


4. The purchaser shall, at the time of the sale, pay to the 
vendor or his solicitor a deposit in proportion of $10. for every 
$100. of the purchase price; and shall pay the remainder of the 
purchase price on the..... Gay Ol fiigoden <venieg ,19.. Upon such 
payment, the purchaser shall be entitled to the conveyance and 
to be let into possession. The purchaser, at the time of sale, shall 
sign an agreement for the completion of the purchase. 


5. The purchaser shall have the conveyance prepared at 
his own expense and tender it to the vendor or his solicitor for 
execution. 


6. Where the purchaser fails to comply with any of these 
conditions, the deposit and all other payments made thereon shall 
be forfeited and the premises may be re-sold. The deficiency, if any, 
on such resale, together with all charges attending the same, or 
occasioned by the defaulter, are to be paid by the defaulter. 


= Tae. 


APPENDIX OF FORMS 
FORM 57F 


REPORT ON SALE 


(Court, Court File Number, Style of Cause) 


REPORT ON SALE 


1. Pursuant to the judgment in this action dated the ..... 
UAV COE Aa i. nh cre eee eas , 19..,in the presence of (or after notice to) 
all parties concerned, I settled the form of an advertisement and 
the conditions of sale for the sale of the lands referred to in the 
said judgment. 


2. Such advertisement having been published as directed, 
the said lands were offered for sale by public auction by me (or 
Diyetowe ne 2! the ner © and.vere oy , an auctioneer appointed by me 
for that purpose) on the..... UPN 22 sient ee ode ee 


3. The sale was conducted in a fair, open and proper 
TPAMUOCICAIN, «3s chen ceed saseng od sds) gat ets was declared the highest bidder for 
and became the purchaser of the said lands at the price of $...., 
payable as follows: 


sprees A cay sere A (set out shortly the conditions of sale 
as to payment of the purchase money)......... 


I HEREBY CERTIFY that all the foregoing was performed 
to my satisfaction in a proper and sufficient manner. 


DATE at ie ee SORALES caea tis TY Ole ek ileal ae be EE 


6) 61 6. 6.026 <6: 8 6) 0 CNG O82 16 60 pe # R68 o @ 


(signature of Master, 
or as the case may be) 


<i 


APPENDIX OF FORMS 


FORM 58A 


ORDER FOR SECURITY FOR COSTS 


COURT 
Court File Number..... 
Before (title and name of presiding )_ _...... aay. the pe" day of 
) 
judge or officer) aad RB lt a Oe PO 
Court 
(Style of Cause) 
Seal 


ORDER FOR SECURITY FOR COSTS 


UPON the application of the defendant, and it appearing that 
the plaintiff resides out of Canada (or as may be), and it further 
appearing that the applicant has delivered his Statement of Defence 
and that the action has not yet been placed on the list for trial. 


1. IT IS ORDERED that within....days from the date this 
order is served upon the plaintiff, the plaintiff shall pay into court 
the sum of $....as security for the costs of this action. 


23 AND IT IS FURTHER ORDERED that until such sum has 
been paid into court all proceedings in this action shall be stayed. 


NOTE: Where a plaintiff is ordered to furnish security for costs 
in some other form, a description of the security required shall be 
shown and the form of the order varied accordingly. 


by hee 


APPENDIX OF FORMS 


FORM 59A 


NOTICE OF APPOINTMENT TO TAX 
A PARTY AND PARTY BILL OF COSTS 


(Court, Court File Number, Style of Cause) 


NOTICE OF APPOINTMENT TO TAX 
A PARTY AND PARTY BILL OF COSTS 


RIDOMM INS MOUUC ATION ots tence 2. ee ers wan eacas Sia ee 


I HEREBY APPOINT..... day, the tian. Chie Ch eh SnD 5 A 
DSA ed oo he amet (a.m. OF pan.),"at my Office at 7... ek (specific 
location of office of taxing officer) ............. for the taxation 


Detoreme WE tic Patty anu Party pill Of COSUS.Ol. oo <<. 5... ek a5 os 
ST Oe he ee now filed with me. 


1 10 _@: e+ 9) 0) 9 ew eye 0 6) Ol ee 6 oo e: 


(signature of taxing officer) 


36 - 
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FORM 59B 


NOTICE OF APPOINTMENT TO DELIVER A PARTY 
AND PARTY BILL OF COSTS FOR TAXATION 


(Court, Court File Number, Style of Cause) 
NOTICE OF APPOINTMENT TO DELIVER A PARTY 


AND PARTY BILL OF COSTS FOR TAXATION 


Upon the application Of .... . 0... sc0 5 ca sas see ee a : 


I HEREBY APPOINT ..... day, the . ...» BSY Oh om wee Sh ee 
Ee (a.m. or p.m), at my office atk... . qusieseG a: (specific 
location of office of taxing officer) ....... for the taxation before 


me of the party and party Bill of Costs of ........-..+--++-005- 
who shall file such Bill of Costs with me and serve a copy thereof 
upon every party interested in the taxation at least 7 days before 
the date appointed for the taxation. 


DATED at “2.2... te DES ee ss Bay OF es oe LIFES 


0. as 6. 6) 2) & Sa eh, SO 8) re, Oe 16) ee re 


(signature of taxing officer) 


= Sax 


APPENDIX OF FORMS 
FORM 59C 
CERTIFICATE OF TAXATION 


(Court, Court File Number, Style of Cause) 


CERTIFICATE OF TAXATION 


I HEREBY CERTIFY that, pursuant to......... (identify 
the authority for the taxation)........... , | have taxed the party 
aridupartyrcosts\O6 4 Aik YESAAY. IAA LOY... in this proceeding 


at thesumwh$ a) sicai saat. ben abast bs 


DATED SU". itso eh ce PENIS 6 oc AY, Ol rs i ieee ot. Cm 5 Her 


(signature of Taxing Officer) 
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APPENDIX OF FORMS 
FORM 61A 
WRIT OF SEIZURE AND SALE 
(Court, Court File Number, Style of Cause) 

Court 

WRIT OF SEIZURE AND SALE 
Seal 
TO: The Sheriff of any county in Ontario 

By virtue of a judgment in this action dated the...... day of 


yt eae (judgment debtor)........ and to realize from such 
sale the following sums: 


ey gat RT et together with interest at ...... % per annum 
from he... < «OSV. Ol . oes ee cepa , 19. . (as specified 
in the judgment); and 

CEN) ai arate as for the taxed costsof ........ (judgment 
creditor) x4. 600s , together with interest at .....-. %o 
per annum from the... . day eS Eee Ai i Dae 


(as specified in the judgment). 


AND YOU ARE FURTHER ORDERED to pay out (or, to 
pay into court as the case may be) the proceeds of the sale according 
to law. 


AND YOU ARE FURTHER ORDERED to return this Writ to 
this office as soon as it has been executed or has expired. 


THIS WRIT is signed and sealed for the Supreme Court of 
Outario DY 44 lg 40032 ta tees nen ees Local Registrar of the Court 
te eer ene oe TRE on nas WAY OR ogee on A ee 


cere. ay aay eas La Aah Sb. ferns ANC Oe: A RO Ral eiue 


pS) S) oalhe ete le mg eR RS SS OK eet BRE She ay Ree 


(address of court office) 
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ENDORSEMENT 


Biber. 2 Soro ene is entitled to receive for this Writ and each renewal 
thereof, the following sums: 


For this Wht Ser =n ee ee aes 


“ese ee eo ee ee wee ee eo we ee ee 


For the first renewal $.......... 


ee} 


For the second renewal: $....... 


oeeece eo ec eer ee ee ee ee ew ww 


etc. (as may be necessary) 


6, eo! 0) © (ee) (0 6) 8 ee (3 ¢ eo & o 6 te & 0¢ “e)¢ 


(name and address (name) 

oO, pativdsline WHE) adi Yo nowenace. sles barcasiae.< 
with Sheriff) (address) 

(RAINE GHEAIUGGFESS Os Br ce i Oe eee 

of solicitor, if any, (name) 

LON POCEY FUT Gy ieee a Hie CF neath shes heck es 

with Sheriff) (address) 


DIRECTION TO LEVY 
TO CiHessnerine tne: COMmiey Ole oats ecto See ose a en 


YOU ARE HEREBY DIRECTED to levy the sum of $ ....... 


with interest at..... % per annum from the..... CPE £45 ; 
{9° 2. and the simi 01.9: ..002 for costs, with interest at ...... % 
per annum from the ....... Gay OP pate ,19.., together with 


your own fees and expenses. 


DATED at <.52 25. SAIS oases ean GayiOlee. perc ee , 19> 


Cr 


(signature of party or solicitor 
giving the Direction to Levy) 
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APPENDIX OF FORMS 
FORM 61B 


WRIT OF POSSESSION 
(Court, Court File Number, Style of Cause) 

Court 
Seal 

WRIT OF POSSESSION 
TO: The Sheriff of the County of ©... 2.0500 22 es a ee a ae 

By virtue of a judgment in this action dated the........ day 

OF 25200 2 Are ae eee ,19.., YOU ARE HEREBY ORDERED 
to enter and take possession of the following land (and premises 


if such be the case) in your county: ........+- eee ee ee eter eees 
leak Cove Ee be ele Cote ee and without delay give possession of the 


THIS WRIT is signed and sealed for the Supreme Court of Ontario 


DY bcc. SERS Local Registrar of the Court at ......-....-. 
on the... peeeer dayvOl? $2620.05 08 , 19.., and is issued pursuant 
to the orderofior: L140. dated thes 554 91d. CAV OES oc cote : 
19... 


ne ie @ Lete eo) ete wo a © Bye we ie) a 2 29 0 


6 0 0 0) 6 0 6 2 ee» 6 eS te of pi & Bisel ee 


(name of party or solicitor 
filing Writ) 


in te, se ae 0, pct ee ee ee ee ee ee 


(address) 
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APPENDIX OF FORMS 
FORM 61C 


WRIT OF DELIVERY 


(Court, Court File Number, Style of Cause) 


Court 
Seal 


WRIT OF DELIVERY 


TO @The Siicnitomihe COUNTY Ol wart. es or ee Be ae 


By virtue of a judgment in this action dated the........ day 
of Pe Sess ,19.., YOU ARE HEREBY ORDERED 
COSCIZO LOT le ee ee re FM Ee and without delay 
CEHVErtO = e+. a OP, BP PIMA? A APES SP Pm Se the following: 


Se el Lenidine, (a ca) (eo 1S. @ Lemna eas. 6. 0) © 906, 6, eh re S 678) 6 (Oe @) .Omay Onen CF DG, Me (0) 8) SF 8 Oe ee 2 See OUOTe Sf -@ 


a te) (606) 8) 6) emmele 6 6 16 (0) 1 a 60h) 6 po. 0. 66 0) 10) 616 16) OO Oe oO Or ere Tem er gl 110) On Se >.e/ 6 BOERS eT eh erst #6 1 ¢ 


THIS WRIT is signed and sealed for the Supreme Court of 
Ontano by “nee Local Registrar of the Courtiat........... : 
omtnet «2 «day OF +... ae » LOR 


*: 6! @) #) ele) 10) (0) 1016. (616) ee er (O. ie, Hee) 6: :6:' '6) “e! 6: 


Sr ieikei es ere coer 0 61s) 66 (8 (616) 6.67) 8) 8) 8 EO) 16) 


(name of party or solicitor 
filing Writ) 


oe: ee! 10) $0.16 16)..6 8) SS (0! 8) O 6) 640 65 'e. 0 8S; 


(address) 
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FORM 61D 
REQUEST TO RENEW 
(Writ of Seizure and Sale) 
(Court, Court File Number, Style of Cause) 

REQUEST TO RENEW 
TO: The Sheriff of the County of .........2.-2s2eccncucrcens 
(or the Local Registrar at .........---- as the case may be) 
The Writ of Seizure and Sale in this action filed with you 
(or issued by you as the case may be) expires on the ise0..ce day of 

suck De SHO peek on. yOu Gous vio... 


YOU ARE HEREBY REQUESTED to renew the said Writ for 
a further period of six years from the date of this Request. 


DUP eee ee dg on 


Ca 6 DO, ee te ORO Uw) re we Aisle te ere 


(signature of party or solicitor 
requesting renewal) 


ar er ae ee ee ae ee ee ee De 


(address) 
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APPENDIX OF FORMS 
FORM 61E 
CERTIFICATE OF SHERIFF 

- (as to execution of Writ) 


(Court, Court File Number, Style of Cause) 


CERTIFICATE OF SHERIFF 


A Wirttdfictia.ca dsidw J in this action issued from your office 
on the?.ro7 Sik da yoOR ia mer nb eek. , 19 ..,is now filed with me. 


I HEREBY CERTIFY that I have executed the said Writ in 
TNETHOMO WINS TANCE RN ese F ai ne wvesahoe wilenenag aiwis ose ee ane 


and have so endorsed the Writ accordingly. 


DATED at «3.454 2o na oe oe this? >. Gayl OP 0c nnee ee 51D on 


Cr | 


“ere eee ee eee ee ee ew we we we we ee ew 


(address of sheriff's office) 


eo 
APPENDIX OF FORMS 


FORM 61F 


WARRANT FOR COMMITTAL 


(Court, Court File Number, Style of Cause) 


Court 
Seal WARRANT 


TO: All Sheriffs and other peace officers in the Province of Ontario: 


By virtue of an order of this Court in this action dated the 
5. wae day offs. nol. bases! Flog accopy of which is attached hereto, 
declasing thatic'A. waskait. SAU. 225 is in contempt of court for the 
reasons set out therein and directing that he be committed for such 
contempt. 


YOU ARE HEREBY ORDERED to apprehend the said 
artist pomoe A Se Sear oF and, if this Court is sitting at that time, 
to bring him before this Court to answer for his contempt. 


But if this Court is not sitting at the time the said ......... 
DO ate ene is apprehended, YOU ARE HEREBY ORDERED to 
deliver him to a provincial correctional institution or other secure 
facility, there to be detained until he can be brought before the 
Court. 


THIS WARRANT is signed and sealed for the Supreme Court 


of Ontario by ....--- +. eee eres , Local Registrar of the Court 
BE ck th oe oe Oy 3 ee Gay Gl. ate we es Pas i Usa 


SG de OO: SG ee ae a cer ahr a Tee Ker Ry ay SYS, EO RS 


Sa a a. a) ee pT A a Le Pee ey eg Or ea ae PhS er = ae, 


(address of court office) 
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APPENDIX OF FORMS 
FORM 61G 


WRIT OF SEQUESTRATION 


(Court, Court File Number, Style of Cause) 


WRIT OF SEQUESTRATION 


YOU ARE HEREBY ORDERED to take possession of all lands, 
tenements, goods, chattels and personal property in your county of 
Bsn 3b Rt le and to keep the same in your hands until 
further order of this Court. 


THIS WRIT is signed and sealed for the Supreme Court of 


COUR AHO DY eee re ae Ea ns Local Registrar of the Court 
“| Bees sag Ane eal ah aoe ai MOH ENON ar COG Ol eaten a end racine ta a (dae 


Cr ey 


CD 


(address of court office) 
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GARNISHEE ORDER 


COURT 


Before (title and name of presiding )__...... Gave IG aan day of 
judge or officer) ) 
Vigue fo Wiese ee enol inats seh ise 
Between: 
A.B. 
Judgment Creditor 
and 
Court 
C.D. 
Seal Judgment Debtor 
and 
x. Ff, 
Garnishee 
GARNISHEE ORDER 


Upon the application of the judgment creditor, in the presence 
of counsel for the applicant and for ...........--++eeeeees (or, 
where such be the case: no one appearing for the judgment debtor 
although duly served with notice), upon reading the affidavit of 
acai ah at cs eC ee ok pe mca , filed, and it appearing that the judgment of 
the judgment creditor remains unsatisfied and that the garnishee is 
or will become indebted to the judgment debtor, and upon hearing 
what was alleged by counsel aforesaid: 


L IT IS ORDERED that all debts owing or accruing due from 
the garnishee to the judgment debtor be attached to answer the 
judgment debt. 
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2: AND IT IS FURTHER ORDERED that the garnishee attend 
before. ...3. (name of judge of officer, as the case may be) ...... 
Ce cee (specific location of office of judge or officer)........ 
C5 Mesto day; the s<..0«. GaViOt Lee iet..ckt Bie oe ose)... shy oat 
eran (a.m. or p.m.) to show cause why the debt due or to become 
due from him to the judgment debtor should not be paid into court 
to the credit of this matter. 


-§? - 
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NOTICE OF GARNISHEE ORDER 
(to be served outside Ontario) 


(Court, Court File Number, 
Style of Cause as in Form 61 H) 


NOTICE OF GARNISHEE ORDER 
POs i Key obs. carte APES oh. 


TAKE NOTICE that an order was obtained in this court on 
THe. oe AW GN a oe aan abe oeee ,19.., attaching all debts owing 
or accruing due from you to the judgment debtor. 


AND TAKE NOTICE that an application will be made by 
the judgment creditor before .......... (name of judge or officer, 
as the case may be) .........+- Pea Se: (specific location of 
office of judge or officer, as the case may be) ..........+++++55- 
a Gay. he day Of 2... ce ce HO Ret AL 
| ee (a.m. or p.m.) for a further order that the debt due or 
to become due from you to the judgment debtor be paid into this 
court to the credit of this matter. 


AND TAKE NOTICE that if you do not attend at the appoin- 
ted time and place, an order may be made in your absence. 


DATED sion he acts nthis he gud dayoRraditos., 20 fae % SLD Ce 


os eye. ele. & ete Late ee Be Le See SIR ST Ses SS 


(solicitor for judgment creditor) 
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NOTICE OF APPEAL 
(Court, Court File Number, Style of Cause) 


NOTICE OF APPEAL 


TARE NOTICE that the: .. sci cw... appeals to the Court 
of Appeal (or the Divisional Court as the case may be) from the 
judgment (or order) pronounced by .......... onthe betel: sean: 
dayofeasacietes sl Ges 


The appellant asks that the said judgment (or order) be re- 
versed and that judgment be entered as follows: ............ (set 
out briefly what is desired).......... (or The appellant asks that a 
new trial be held or as the case may be). 

The appellant’s grounds for this appeal are as follows: ....... 

eRe a ae (set out the grounds clearly but briefly) ........... 


Where the appeal is to the Divisional Court, add: 


The appellant proposes that this appeal be heard at the City of 


oe ec ee oe ee ee ew 


ed 
oe ef eo ee oe © © we ee ew we ew we eo He oe ee ee BO 


Ce 


(telephone number) 


a, 
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SUPPLEMENTARY NOTICE OF APPEAL 


(Court, Court File Number, Style of Cause) 


SUPPLEMENTARY NOTICE OF APPEAL 


TAKE NOTICE that the appellant amends his Notice of 


Appeal dated the ....day of .........5..2....-4. , 99. inthe 
following manner: ............. (set out the amendment clearly but 
DIBTE I ricochet nn we so 

POAT BE nine ie nse oR dhas nwomaywr noe kL 5 923 


OT ee ee ee ee ee en a ala edn 


6 6B, 00 hae pe UO 20 hk 0k 46 0 (BR eG AO AO AO 6 O48 LE AD CSD WIS: 20 YO 


OO FOO eS ARO ee ad 50 BO GOO TAO 46 28 rb 0s Wk BREE! MOE! HO Oe: 


(telephone number) 
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NOTICE OF CROSS-APPEAL 


(Court, Court File Number, Style of Cause) 
NOTICE OF CROSS-APPEAL 


TAKE NOTICE that the respondent, having been served with a 


NoticeoftA ppeak hercinwom thesbze . day ofiamiii), .20). Ina). nbn 
cross-appeals in this appeal and asks that the judgment (or order) ap- 
pealed from be varied as follows: ......... (set out briefly what is 
CESIFEaPIE NO. 


The respondent’s grounds for this cross-appeal are as follows: 
(set out the grounds clearly but briefly) ........... 


CL be (ce: Wei ee We te ow) xe 


o 0 6 @ OS fe £6 6 fe © Oy ee On Oe Wie Oy Od Suey Opry 6.6 aihet eer e 


er (6; wi 0: eel ee) 0 16 6 @ [6 “@ fe) ©) 6: @ [6 “ele: ts, 0. © ie) © <e @: ‘8: 


ay 6s CRON A Oy ee) (6 0 0 @ 6: 60 COTS: BO) 6 © 8 6 Ke 8 “6. ie “e. 


(telephone number) 
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NOTICE OF CONTENTION 


(Court, Court File Number, Style of Cause) 


NOTICE OF CONTENTION 


TAKE NOTICE that the respondent, having been served with a 
Notice of Appeal herein on the....dayof ............. bir Nosy 
contends that the judgment (or order) appealed from should be 
affirmed on grounds other than those given by the court appealed 
from and such grounds are as follows: ....... (set out the grounds 
clearly but briefly) .......... 


or, where such be the case: 

contends that in the event that the appeal is allowed in whole or in 
part, the respondent is entitled to other or different relief or disposi- 
tion than that given by the judgment appealed from and such relief 


or disposition is as follows: ............. (set out briefly what is 
GIESINGE I edetancn cet toe 
YTD AC: 5. 2 s0ayas cco ee ARIS. RYO. a. eine me) i Se 


SON SN Ob Ore Oa ne ee pale) 6 OS hore LO) yO g CHOLES 0 9 2S p68 pO 


eC eee ee ek ee a ee ee a ere et a ee aT en Jk 


oe ey Oe: Deed Mey Re Olde s (OTLE Fe 1O CORE ER pe FO 1e we, pein Ore, See 


(telephone number) 


Ba i oe 
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CERTIFICATE OF APPELLANT 


(Court, Court File Number, Style of Cause) 


CERTIFICATE OF APPELLANT 


The solicitor for the appellant hereby certifies that the 
following exhibits (by number) and the following evidence (by 
witness) are not required for the appeal herein: 


EXHIBITS (by number) EVIDENCE (by witness) 
etc etc 
DATED rata orcas ae ek Pt Is. wwe day Ofvseeekeees% Fs , 19 


© 6 6 © Ome ie ce « © 6 0 0 6 © 6 @ 6 & © @ oe feiel eo ©) 6) 4 


ed 


eure) 6. e866 ie: oe! 0 18, 0, C6. 6 .@ (0. 38: 16) 10 4) #0) 18. 6 0) 6: 


(telephone number) 
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CERTIFICATE OF RESPONDENT 


(Court, Court File Number, Style of Cause) 


CERTIFICATE OF RESPONDENT 


The solicitor for the respondent .............-+.4-- hereby 
confirms the Certificate of Appellant. 


or, where such is the case, substitute: 


The solicitor for the respondent ......+5-+-++se05> hereby 
certifies that the exhibits and the evidence set out in the Certificate 
of Appellant are not required for the appeal, subject to the following 
additions and deletions: 


EXHIBITS (by number) EVIDENCE (by witness) 
Add: Delete: Add: Delete: 
etc. 
HATED wt te csceee Ry iT. een a Gk ae , 19 


‘oe eo & ae PD a ee ee o 8 Se Oe KS HP OH Se Oe Ce BF 


oe eS 2. Fs ££ eC 22 © 2 ee * CO 2 eee Be 22 2 FF FS 


1b & 6 ele wok ee Cee ee 2 2 2 ee 2.0 4 2. 2.8 € 4 € 


(telephone number) 


SO0.. 
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CERTIFICATE OF DISMISSAL 


Court 
(Court, Court File Number, Style of Cause) 
Seal 


CERTIFICATE OF DISMISSAL 


IT IS HEREBY CERTIFIED that the appeal of ............ 
oe Oe Rey SOY TW from the judgment (or order) pronounced by 
Ee et a eee One iies et CAyOl aero. ae ee ae Lore 

not having been perfected as required by the Rules of this Court, 
has been dismissed by me as an abandoned appeal with costs payable 
by the appellant to the respondent forthwith after taxation thereof. 


ISSUED Ahis: e+ weer eersceer: GavsOt re Sherr eee 4 les att 


Sy Le OP i0 | POW) /@ 6 Le) 1-6) 0) 'O. (O1n O2 6 0) 6. 16 ey 6. bh Vee te l¢ 


(Registrar) 
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NOTICE OF ELECTION TO PROCEED 


(Court, Court File Number, Style of Cause) 


NOTICE OF ELECTION 
The appeal herein having been discontinued (or abandoned as 
the case may be) on the....day of.............. ,19.., TAKE 
NOTICE that the respondent elects to proceed with his cross-appeal 


herein. 


DATED Stct t0s eateiss 3 ythis:. snidayioks..7uay% soenae 5k Duk 


— eee a 2 ee ke ee 8 8 se ws ke es + eB) oN el ee 


p ae eee 8s) fee) Oe eee ee See a Ww ee hee! By eS 


A eS! oe ee ee ee: ke ae ee a eh me De ee eet a eae 


(telephone number) 
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REQUEST TO REDEEM 


(Court, Court File Number, Style of Cause) 


REQUEST TO REDEEM 


TAKE NOVICE that tie deiendant fac | .ccise alamo ato ae 
requests an opportunity to redeem the mortgaged property. 


Where the defendant is a subsequent encumbrancer, add: 


The particulars of the defendant’s claim, which is verified by the 
Attached aliG Avil ;aATO aS TOMOWS: ccc tccnie Sie eos wi eran tes dean ooeb ele a5 


© epuers, © orks (eno © 6) je) © )Oesy B.S ye @)verie) ¢ @ 16) © Sylercee de Tes 6 eel ie’ © ‘6 Kerre elre)'@ « Ke 40 ee fo © 0 8 


Conclude the Form as to name and address (with the appropriate 
changes) as in Form 164A. 


- 102 - 


APPENDIX OF FORMS 
FORM 65B 


JUDGMENT FOR IMMEDIATE FORECLOSURE OR SALE 
(and for payment and possession) 


In the Supreme Court of Ontario 


Court File No....... 
Court 
(Style of Cause) 
Seal 
JUDGMENT 
és Gay riien’. S. Po day OF OM Fore ee a eo en ene 19 


UPON reading the Statement of Claim issued in this action 
and an affidavit of service of the same, and no Statement of Defence 
or Request to Redeem the mortgaged property having been filed, 


1. IT IS ORDERED AND ADJUDGED that the defendant 
eke eee stand absolutely debarred and foreclosed of and from 
all right, title and equity of redemption of, in and to the mortgaged 
property; (where the judgment is for sale, after “adjudged”’, substi- 
tute: that the said property be sold, with the approbation of the 
Da cet oat is: o ns oe ab eengumiae brats oe ). 


2. Where judgment is for foreclosure, omit this clause: 

AND IT IS FURTHER ORDERED AND ADJUDGED that 
the purchasers do pay their purchase money into court to the credit 
of this action and that the same when so paid in be applied in pay- 
ment of what is found to be due to the said plaintiff for principal 
money, interest and costs as computed and taxed by the said Master, 
and that the balance do abide the further order of the court. 


3. Where judgment is for immediate payment, add: 

AND IT IS FURTHER ORDERED AND ADJUDGED that 
the defendant 2 oes ere ae forthwith pay to the plaintiff the 
sum of $.... being the amount due to him at the date hereof for 
principal money, interest and costs. 
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4. Where judgment is for possession, add: 

AND IT IS FURTHER ORDERED AND ADJUDGED that 
the’deferidant )<. ¥ioteseneae ik forthwith deliver to the plaintiff, 
or to whom he may appoint, possession of the mortgaged property, 
or of such part thereof as may be in the possession of the said 
defendant. 


oe ee ee ee eo ee we oe ee wee ee oe ew ww 


ar Owe e.vewere o © 6 © © 8 8 D6 € SO e S 6 4 


(address of court office) 


Where the plaintiff is entitled to post judgment interest, the rate 
of interest and the date from which such interest is to run shall be 
specified. 
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JUDGMENT FOR FORECLOSURE OR SALE 


WITH A REFERENCE 
(and for payment and possession) 


In the Supreme Court of Ontario 


Court File No......... 
Court 
(Style of Cause) 
Seal 
JUDGMENT 
PE ay aR day. the selfs ood ie) MBY Ol See yo Bax: 


UPON reading the Statement of Claim in this action and an 
affidavit of service of the same, and no Statement of Defence or Re- 
quest to Redeem the mortgaged property having been filed: 


1. IT IS ORDERED AND ADJUDGED that all necessary 
inquiries be made, accounts taken, costs taxed, and proceedings had 
for redemption or foreclosure (or sale as the case may be), and that 
for these purposes this action be referred to the Master at ......... 


2. where judgment is for immediate payment, add: 

AND IT IS FURTHER ORDERED AND ADJUDGED that the de- 
fendant@s ve oS. Pee eeret forthwith pay to the plaintiff the sum of 
Bo, SALES , being the amount found due to him at the date hereof 
for principal money, interest and costs; and upon payment of the 
amount due to the plaintiff (where judgment is for sale, add: before 
the sale hereinbefore directed shall have taken place) that, subject 
to the provisions of Section 2 of The Mortgages Act, the plaintiff 
assign and convey the mortgaged property, and deliver up all docu- 
ments relating thereto. 
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3. or, where judgment is for amount found due by Master, 


add: 
AND IT IS FURTHER ORDERED AND ADJUDGED that the de- 
fendantidins aM rapk t-te forthwith after the making of the Master’s 


report pay to the plaintiff what shall be found due to him for princi- 
pal money, interest and costs at the date of the said report and upon 
payment of the amount due to the plaintiff (where judgment is for 
sale, add: before the sale hereinbefore directed shall have taken place) 
that, subject to the provisions of Section 2 of The Mortgages Act, the 
plaintiff assign and convey the mortgaged property, and deliver up all 
documents relating thereto. 


4. where judgment is for possession, add: 
AND IT IS FURTHER ORDERED AND ADJUDGED that the de- 
fendant’. §% GApsRe! forthwith deliver to the plaintiff, or to whom 
he may appoint, possession of the mortgaged property or of such 
part thereof as may be in the possession of the said defendant. 


@ Le Lo Ye"! Lode ye Ve 6) CAS Ter bees ¢y 0: 104.9). 0' 46) fe) okie! ve. © 


Ol.6;, 0 © 6, te) Ge. tei he. oe ee: wl ie) Bei sy! @) la) oy euler ose © 


(address of court office) 


Where the plaintiff is entitled to post judgment interest, the rate 
of interest and the date from which such interest is to run shall be 
specified. 
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FINAL ORDER OF FORECLOSURE 


COURT 
Court File Now. 20200 2. 
Before (title and name of MINIFGr, SHR day, the... . day 
presiding judge or ¥: 16 eNO MPLOME 241.4 be ad 
officer) ) 
(Style of Cause) 


FINAL ORDER OF FORECLOSURE 


Where the final order follows a judgment granting a period of re- 
demption: 

Upon the application of the plaintiff, and upon hearing the 
solicitor for the said plaintiff, and upon reading the judgment herein 


dated then. ..day Of. Sin cee os ie een , 19°. 3 Gwhere 
there is an order for a new day, add: and the order for a new day 
made herein and dated the....dayof .......... , 19. .), (where 


a notice of change of account has been delivered, add: the notice of 
change of account and the proof of service thereof) and the certi- 
ficate of the ...... of the) ANY. 4 (bankjpor. ©. atl! sweres and 
the affidavit of execution thereof, and the affidavit of the said 
plaintiff: 


ip IT IS ORDERED that the defendants .........-+.-+--- do 
stand absolutely debarred and foreclosed of and from all right, title 
and equity of redemption of, in and to the mortgaged property men- 
tioned in the Statement of Claim herein. 


Where the final order follows a report granting a period of redemp- 
tion: 

Upon the application of the plaintiff, and upon hearing the 
solicitor for the said plaintiff, upon reading the report herein dated 
the....day of. ,19.., and filed, the affidavit of service of the said 
report (where there is an order for anew day, add: and the order for 
a new day made herein and dated the....day of .......------- 
19 ...), (where a notice of change of account has been delivered, add: 
the notice of change of account and the proof of service thereof) and 
the certificate of the......... Obihe 22 e5 665: (Peg P Ss ras st 
at ... and the affidavit of execution thereof, and the affidavit of the 
said plaintiff; and it appearing that default has occurred in redemp- 
tion by the defendants entitled to redeem: 
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1% IT IS ORDERED that the defendants ............. (those 
failing to file a Request to Redeem, failing to prove a claim or failing 
FOUTEUECINS -. A. eu Mees do stand absolutely debarred and foreclosed 
of and from all right, title and equity of redemption of, in and to the 
mortgaged property mentioned in the Statement of Claim herein. 


Where the final order follows a report where no period of redemption 
is granted: 

Upon the application of the plaintiff, and upon hearing the 
solicitor for the said plaintiff, and upon reading the report made here- 
PIAL RIES corer so cconas cy scey ef Apt 0) hkewraucesl sh aie wi De, and Tue, tic 
affidavit of service of the said report, and the affidavit of the said 
plaintiff; and it appearing that no defendant is entitled to redeem: 


hy IT IS ORDERED that the defendants do stand absolutely de- 
barred and foreclosed of and from all right, title and equity of re- 
demption of, in and to the mortgaged property mentioned in the 
Statement of Claim herein. 


Where the final order follows redemption by an encumbrancer: 

Upon the application of the defendant........... (who has 
FEACCINGL) 1 y. ait tas , and upon hearing the solicitor for the said 
defendant, and upon reading the judgment herein dated the ....... 
dayiOl kai 6 eines ,19.., (where there is a report, add: and the 
report made herein dated ne MOON COM ec etnte aire inae tag oh ecpaace ates 
1974. and: fled--tne affidavit of service of the said report) the 
contents Of the {Is hF OPthearoary & (Dank ASPY . att. 9. 3 
and the affidavit of execution thereof, and the affidavit of the te! 
TOMO ATI aie ce eae - and it appearing that the said defendant 
has redeemed the plaintiff herein, and has obtained an assignment of 
the judgment and mortgage and has registered the latter, and that eh 
fault has occurred by: the defendants ..... 223 Duke HiaNat 2am St : 


ke IT IS: ORDERED that the defendants, .........<- eft. to ste 
(those failing to file a Request to Redeem, failing to prove a claim, 
or failing to redeem)... . do stand absolutely debarred and foreclosed 
of and from all right, title and equity of redemption of, in and to the 
mortgaged property mentioned in the Statement of Claim herein. 
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Where the final order follows the redemption of a prior encumbrancer 
by a defendant who is then entitled to foreclose any remaining de- 
fendants: 

Upon the application of the defendant .........-- (who has 
FORACCTHEED ooo cide sto oe , and upon hearing the solicitor for the said 
defendant, and upon reading the order made herein dated the...... 
day of ...,19.., (where other defendants have been given the right 
to redeem and have defaulted in payment, add: and the proof of 
service thereof) and the certificate of the ..........---+--: of the 

ae ae (bank) .......at....... , and the affidavit of execution 
thereof, and the affidavit of the said defendant; and it appearing that 
the defendant ..... (applicant) ..... has redeemed the defendant 
eee eo tanéroborag ane , and has obtained an assignment of the plaintiffs 
mortgage and of the said defendant’s mortgage and has registered the 
same and has also obtained an assignment of the judgment herein, 


the defendant « «... 2. «ees (those who have failed to file a Desire to 
Redeem, failed to prove a claim or failed to redeem pursuant to the 
SAID OFUCED. oe oti eke se having defaulted ...........----- 


(state nature of default) ....... 


\ IT IS ORDERED that the defendants ..........- do stand 
absolutely debarred and foreclosed of and from all right, title and 
equity of redemption of, in and to the mortgaged property mentioned 
in the Statement of Claim herein. 


Where the final order follows a report in a redemption action and 
where it is necessary to refer the matter back to the master to com- 
plete the redemption proceedings: 

Upon the application of the defendant .........-.--- , and 
upon hearing the solicitor for the said defendant, upon reading the 
report made herein dated the .... day ofich o7t4. vi. betieaoe esd ah 
19.., and filed, the affidavit of service of the said report, the certi- 
ficate-of they maele2/ 24 ofthéwaish 24i44 (BahEP BR 23.00 at 
wns Lb SA, 2) Be , and the affidavit of execution thereof, and the 
affidavit of the defendant.............-..-. - and it appearing that 
default has occurred in redemption by the plaintiff: (where there are 
subsequent encumbrancers and the defendant wishes to foreclose 
them, add: and it appearing that there are encumbrancers subse- 
quent to the plaintiff's mortgage with respect to which the defendant 
desires to proceed), (where there is more than one defendant and it 
is necessary to have an accounting as between them, add: and it ap- 
pearing that it is necessary to take accounts as between the defend- 
ants): 


- 109 - 


Appendix of Forms Form 65D 


bk. IT IS ORDERED that the plaintiff do stand absolutely de- 
barred and foreclosed of and from all right, title and equity of re- 
demption of, in and to the mortgaged property mentioned in the 
Statement of Claim herein. 


be Where subsequent encumbrancers are to be foreclosed: AND 
IT IS FURTHER ORDERED that all necessary inquiries be made, 
accounts taken and proceedings had for redemption or foreclosure 
(or redemption or sale as the case may be) as against any subsequent 
encumbrancers, and that for these purposes this action be referred to 
RWG WLASIC EAL. ects oar 


3; Where accounts are to be taken: AND IT IS FURTHER 
ORDERED that all necessary inquiries be made, accounts taken 
and proceedings had for the adjustment of the relative rights and 
liabilities of the original defendants as among themselves. 


NOTE: Any of the preceding types of orders within this Form may 
be used in a redemption action by reversing the identity of the 
parties where such is necessary. 
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JUDGMENT FOR FORECLOSURE OR SALE 


(and for payment and possession) 


In the Supreme Court of Ontario 


Court File No. ...... 
Court 
Seal (Style of Cause) 
JUDGMENT 
ie tara eee day, the....dayof .......-----++--+--- pon 5’ Lg 


UPON reading the Statement of Claim issued in this action and 
an affidavit of service of the same, and no Statement of Defence 
having been filed, and a Request to Redeem having been filed, and 
the account having been taken in the presence of the defendant (or 
the solicitor for the defendant as the case may be, or the defendant 
or his solicitor not having appeared on the taking of the account al- 
though duly notified): 


1. THIS COURT FINDS that the subsequent interest at the 
PRONE a ee mo % per annum on the sum of $ ........ principal 


amounts to $.... and that the costs of the plaintiff amount to 
$.... , which interest and costs being added to the sum of $.... 
claimed in the Statement of Claim make together the sum of § rere: 


2 AND UPON the defendant paying the said sum of $ .... 


gio the (oc 3.0 eh bank ati Gidgiit.of eae: ew thescccal. anc 
dav of: oi cae vetoed ,19.., to the joint credit of the plaintiff and 


lating thereto. 
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3. But in default of the defendant making such payment by 
the time aforesaid, IT IS ORDERED AND ADJUDGED that the 
said defendant stand absolutely debarred and foreclosed from all 
equity of redemption in and to the mortgaged property; (where 
the judgment is for sale, after “adjudged’’, substitute: that the said 
property be sold with the approbation of the Master at ......... ys 


4. Where more than one party is entitled to redeem, add: 
AND IT IS FURTHER ORDERED AND ADJUDGED that the 
defendant .. 4.4.44. (encumbrancer)........ is entitled to the first 
right to redeem and the defendant ....... (mortgagor) ....... is 
entitled to the last right to redeem. 


5. Where judgment is for foreclosure, omit this clause: 

AND IT IS FURTHER ORDERED AND ADJUDGED that the 
purchasers pay their purchase money into court, to the credit of 
this cause and that the same when so paid in be applied in payment 
of what has been found due to the said plaintiff, together with 
subsequent interest and subsequent costs, to be computed and 
taxed by the said Master, and that the balance abide the further 
order of the court. 


6. Where judgment is for immediate payment, add: 
AND IT IS FURTHER ORDERED AND ADJUDGED that the 
defendant 0 ees forthwith pay to the plaintiff the sum 
otic... being the amount due to him at the date hereof for 
principal money, interest and costs. 


7. Where judgment is for possession, add: 
AND IT IS FURTHER ORDERED AND ADJUDGED that the 
defendant 2o.c3. See. eee eee forthwith deliver to the plaintiff or 
to whom he may appoint, possession of the mortgaged property, 
or of such part thereof as may be in the possession of the said 
defendant; oceans s poset Gr eee 


0/76 (6104 b) Of. 0) Cue) 606) +6 @ BS @ ele a) Ge 1a) 10 cle 


CLS 6 HO) 6) O18) 0 C(O 6 ORO. @)*: 1B Oe Ve O06. ee: 0 10: a 


(address of court office) 


Where the plaintiff is entitled to post judgment interest, the rate 
of interest and the date from which such interest is to run shall be 
specified. 
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REQUEST FOR SALE 


(Court, Court File Number, Style of Cause) 


REQUEST FOR SALE 


TAKE NOTICE that the defendant ..............--2-06-- 
requests a sale of the mortgaged property mentioned in the State- 
ment of Claim. 


Where the defendant is a subsequent encumbrancer, add: 

Attached hereto is a Certificate of the Accountant of the 
Supreme Court of Ontario that the defendant ................-- 
has paid into court to the credit of this action the sum of $250. as 
security for the costs of the plaintiff and of any other party having 
carriage of the sale. 


The particulars of the said defendant’s claim, which is veri- 
fied by the attached affidavit, are as follows: ........-.+-+--+-+-: 


Re A. Bawa! gta el a 6 a SOS HORE OC On 8 CLM GR Oke SMT Oe OR Re Oy Sy @ (4S ey ee Se BE SN 


Conclude the Form as to name and address (with appropriate 
changes) as in Form 164A. 
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FORM 65G 
CONDITIONAL JUDGMENT FOR SALE 
In the Supreme Court of Ontario 


Court File Nosi the.dsk 


Court 
Seal (Style of Cause) 
JUDGMENT 
se BEE OP day thes epee GAY. Olin: ee ers Shite 4s EPO LS 


UPON reading the Statement of Claim issued in this action and 
an affidavit of service of the same, and no Statement of Defence or 
Request to Redeem the mortgaged property having been filed, and 
the delendant se. seek having delivered a Request for Sale: 


1. IT IS ORDERED AND ADJUDGED that all necessary 
inquiries be made, accounts taken, costs taxed and proceedings had 
for redemption or sale and that for those purposes this cause be 
referred:toithée Master atic A. A SOAS 


2. AND IT IS FURTHER ORDERED AND ADJUDGED 
that <shouldithe saididefendant:5. Nas. 2¢ ESOS . fail to prove 
any claim on the reference for sale, the Master shall proceed as upon 
a reference for redemption or foreclosure. 


@he 6 See) 0 0 fe Xe loka e ef 6 6 6 & & & Sl eke ¢ 6 © @ She 


opegiel tap epic Ve fepkel vey of ele) fale ie “ee 0 [en oa) @ 6. 6) ‘a ve ale 


(address of court office) 
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JUDGMENT FOR IMMEDIATE SALE WITH A REFERENCE 
(and for payment and possession) 


In the Supreme Court of Ontario 


Court File No...... 


(Style of Cause) 


JUDGMENT 


UPON reading the Statement of Claim issued in this action 
and an affidavit of service of the same, and no Statement of Defence 
or Request to Redeem the mortgaged property having been filed, 


i IT IS ORDERED AND ADJUDGED that all necessary in- 
quiries be made, accounts taken, costs taxed and proceedings had 
for the immediate sale of the mortgaged property in question herein 
without the appointment of any day for redemption of the said 
mortgaged property, and that for these purposes this action be 


referred to the Master at. ..s2we.)sem) 2@.ca0 


2. AND IT IS FURTHER ORDERED AND ADJUDGED that 
the purchasers pay their purchase money into court to the credit 
of this action and the same when so paid in be applied in payment 
of what shall be found due to the said plaintiff, together with subse- 
quent interest and subsequent costs to be computed and taxed by 
the said Master and that he also determine those parties or persons 
entitled to the balance of the money and the amounts to which 
they are entitled. 
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Where judgment is for immediate payment, add: 


3 AND IT IS FURTHER ORDERED AND ADJUDGED that 
Lhe-detenganl«.... 2502 55 ee forthwith pay to the plaintiff 
the sum of $3 3... being the amount found due to him at the date 


hereof for principal money, interest and costs; and upon payment 
of the amount due to the plaintiff before the sale hereinbefore 
directed shall have taken place that, subject to the provisions of 
Section 2 of The Mortgage Act, the plaintiff assign and convey the 
mortgaged property, and deliver up all documents relating thereto. 


Where judgment is for possession, add: 
4. AND IT IS FURTHER ORDERED AND ADJUDGED that 
the defendant#i; gact FIAT HIG: forthwith deliver to the plaintiff, 
or to whom he may appoint, possession of the mortgaged property, 
or of such part thereof as may be in the possession of the said 
defendant. 


©.@ © 7% 6 © 0 ¢ 6.6 0 6 6) 6 6 0. 19: Om 66.9 2.0) 61.6 


 ) 


(address of court office) 


Where the plaintiff is entitled to post judgment interest, the rate 
of interest and the date from which such interest is to run shall be 
specified. 
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JUDGMENT FOR REDEMPTION 


In the Supreme Court of Ontario 
Court File:Noz:..... 


(Style of Cause) 


JUDGMENT 


UPON reading the Statement of Claim issued in this action 
and an affidavit of service of the same, and no Statement of Defence 
having been filed: 


1. IT IS ORDERED AND ADJUDGED that all necessary in- 
quiries be made, accounts taken, costs taxed, and proceedings had 
for the redemption of the property in question, and that for this 
purpose the action be referred to the Master at ................. 


px AND, subject to the provisions of Section 2 of The Mortgages 
Act, IT IS FURTHER ORDERED AND ADJUDGED that, upon 
the plaintiff paying to the defendant .........-....... what shall 
be found due to him, or, in case nothing shall be found due to him, 
then forthwith after the confirmation of the said Master’s report, 
the defendant reconvey the mortgaged property and deliver up all 
documents relating thereto. 


3. AND IT IS FURTHER ORDERED AND ADJUDGED that, 
in case the plaintiff makes default in payment of what may be found 
gue to the defendant ......<.450.2.4. , this action stands dismissed 
with costs to be paid by the plaintiff to the defendant............ 
forthwith after taxation thereof. 


4. AND IT IS FURTHER ORDERED AND ADJUDGED that, 
in case nothing is found due to the defendant .............. the 
said defendant pay the plaintiff his costs of this action forthwith 
after taxation thereof; and, in case any balance is found due from 
the detendant ow. oc. swe we to the plaintiff, that the defendant 
mia oni eects aeiaate calor et ate pay such balance to the plaintiff forthwith 
after confirmation of the Master’s report. 


ecgegeoieea¢ Ge * 6.8 6 oe © € 6.04 8 eS EC 4 CS HY 


S50 aes Soe Ae ee ee ae ee em eh we ee ere oe 


(address of court office) 


Where the plaintiff is entitled to post judgment interest, the rate 
of interest and the date from which such interest is to run shall be 
specified, 
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NOTICE OF REFERENCE TO ADDED PARTY 
HAVING ENCUMBRANCE 


(Court, Court File Number, Style of Cause 
including added parties, if any) 


NOTICE OF REFERENCE 
POs cs Noses eects Pere FERN Ohne made a party in the Master’s office. 


Whereas an action has been commenced by the above-named 
plaintiff for the foreclosure (or sale) of (or enforcement of a lien on) 
certain lands (insert description of lands), and I have been directed 
by the judgment made in this action on the....dayof ......... ; 
19.., to inquire whether any person, other than the plaintiff, has 
any charge, lien or encumbrance upon the said lands; I have there- 
fore caused you to be made a party to this action, and have appoint- 


OG ge Sirs Avene a la VO lot Penta s hea erates Pi ee 
Nees (a.m. or p.m.), for you to appear before me at my chambers 
Ae e cotete- ares pAtgal es GUVs OT LOW) Ole es cs ak aaa either 


in person or by your solicitor to prove your claims. 


Where no Request to Redeem has been filed by the mortgagor or 
owner and the judgment is for sale, add: 


At the same time, I shall settle the conditions of sale and 
advertisement and make any other necessary preparations for the 
sale of the mortgaged property. 


YOU ARE HEREBY REQUIRED TO TAKE NOTICE that: 


(a) if you wish to apply to discharge my order making you 
a party, or to add to, vary or set aside the judgment, 
you must do so within 10 days after service upon you of 
this Notice, and if you fail to do so, you will be bound 
by the judgment, and the further proceedings in this 
action, as if you were originally made a party to the 
action; and 
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(b) if you fail to attend at the time and place appointed and 
prove a claim, you will be treated as disclaiming all in- 
terest in the land in question, and it will be dealt with 
as if you had no claim thereon, and your claim will be 
in fact foreclosed. 


DATED at: ... comets be ahs i AA OF > teach xn > a hae 


oO  @ 0 © @ 0 jo 10 © 826 © © 0 « @ 0 Oo 0, 0 2 © © # © 10 


(Master) 
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NOTICE OF REFERENCE TO ORIGINAL PARTY 
HAVING ENCUMBRANCE 


(Court, Court File Number, Style of Cause 
including added parties, if any) 


NOTICE OF REFERENCE 


Having been directed by the judgment in this action to inquire 
whether any person, other than the plaintiff, has any lien, charge or 
encumbrance upon the lands in question in this action subsequent to 
the plaintiff’s claim, and to take an account of the amount due to 
the plaintiff and any such person, and it appearing that you may 
have some lien, charge or encumbrance thereon, YOU ARE HERE- 


BY NOTIFIED that I have appointed....... dave the 4... day.of 
he 2 ee ate LES Sell Sve COAMAD EIS APR eee, at pee ee 
in the City (or Town) Ob jocceas ean + ate a3) 2 (a.m. or p.m.) 


to proceed with the said inquiry and to determine the amount of the 
claim of the plaintiff, and of such encumbrancers as may come in 
and prove their claims before me. 


If you fail to attend upon such appointment and to prove your 
claim, the reference may proceed in your absence, and you will re- 
ceive no further notice of the proceedings in this action, and you will 
be treated as disclaiming any lien, charge or encumbrance upon the 
said lands, and will stand foreclosed from any such claim. 


DATED at. oe: sees a ETNA S recto Vina Na ai a sah 


ate delerewoye iyo) io ofa yay epi? epee Keyes 6/10), 0 «oe © 


(Master) 
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FORM 65L 
NOTICE OF REFERENCE TO ALL ORIGINAL DEF ENDANTS 


(Court, Court File Number, Style of Cause 
including added parties, if any) 


NOTICE OF REFERENCE 


Having been directed by the judgment in this action to inquire 
whether any person other than the plaintiff has any lien, charge or 
encumbrance upon the lands in question in this action, subject to the 
plaintiff's claim thereon. 


YOU ARE HEREBY NOTIFIED that it has been made to 
appear to me that the persons named in the schedule hereto may 
have some lien, charge or encumbrances thereon, (where judgment 
directs the Master to add encumbrancers, add: and I have therefore 
caused such of them as are not already parties thereto to be added as 


parties in my office) and have appointed ©: «... day, the-.s7.7.*. day 
ie Bh pea are” REE ,19.., at my chambers at ...........-.-- 
inthe City tor TOW) Of se ee re Ree os a ai (a.m. or p.m.) 


to inquire and determine whether the said parties have any such 
lien, charge or encumbrance, and to fix and ascertain the amount 
thereof, and the amount of the plaintiffs claim upon his security. 
(Where judgment is for sale without a period of redemption, add: 
at which time I shall also settle the conditions of sale, advertisement 
and make any other necessary arrangements for the sale). 


If you do not then and there attend, the reference will be pro- 
ceeded with in your absence and you will receive no further notice 
of the proceedings in this action. 


If you are a subsequent encumbrancer and fail to attend upon 
such appointment and prove your claim, you will be treated as dis- 
claiming any lien, charge or encumbrance upon the said lands and 
will stand foreclosed of any such claim. 


DATED this .2.....- day OF cc ayn d ance ot es eee sass IS 


6 owe ae ‘a Oe a CE, ee ee 


(Master) 
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SCHEDULE OF ENCUMBRANCERS 


NAME NATURE OF CLAIM 

A.B. Mortgage dated the....dayof............. eee 

CAD: Execution dated the... .dayof .......5.5 4." tele -.. 

E.F. Mechanics’ Lien dated the....dayof........ Bal i Boa 
and registered on the....dayof............ 1D 


of OP ele We rese. (ey op ket Ke yehe le eter auisine ¢ “6 © 


(Master) 
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NOTICE TO ADDED PARTY 
(having interest in equity) 


(Court, Court File Number, Style of Cause) 


NOTICE TO ADDED PARTY 


TAKE NOTICE that from the time of service on you of 
this notice, together with the copies of the judgment and order that 
are attached hereto, you will be bound by the proceedings in this 
action in the same manner as if you had originally been made a 
party unless within 10 days after such service you apply to this 
Court, to discharge the order or to add to, vary or set aside the judg- 
ment. 


AND TAKE NOTICE that if you desire an opportunity 
to redeem the mortgaged property, you or your solicitor are re- 
quired to appear at my chambers at ....... , in the City (or Town) 
OF nn inn con eos ORI (a.m. or p.m.) and to file a Request 
to Redeem in the form prescribed by the Rules of this Court. 


AND TAKE NOTICE that if you fail to move to dis- 
charge the order or to add to, vary or set aside the judgment, or to 
appear and file a Request to Redeem, you will be bound by the judg- 
ment and the further proceedings in this action, and you will be 
deemed to submit to an immediate foreclosure (or sale as the case 
may be), and will receive no further notice. 


AT i ete i AAS ye BAVA ne ne eolkltc ei,” ae 


ol ke te as te See ee ee ee ee ee ee eR ee 


(Master) 
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FINAL ORDER FOR SALE 


COURT 


Before (title and name of ) Cet Ale dis: day, the.... 
presiding judge or ) Oi eto eee S19: 
officer) ) 


(Style of Cause) 


FINAL ORDER FOR SALE 


Upon the application of the plaintiff, and upon hearing the 
solicitor for the said plaintiff, and upon reading the judgment herein 


ated. theton.< OF) Obra, ,19.., and the report made 
NeteuL dated tice wiss CAV le eal a ate ee ee ane ls 
and filed, the affidavit of service of the said report, the certificate of 
iNet ee wera ge Ol tents wake CBR Vag pectin una ans at 


Aiea and the affidavit of execution thereof, and the affidavit 
of the plaintiff: 


L. IT IS ORDERED that the mortgaged property mentioned in 
the Statement of Claim herein, or a competent part thereof, be sold 
forthwith pursuant to and in the manner directed by the judgment 
in this action with the approbation of the Master at.............. 


oe Where appropriate, add: AND IT IS FURTHER ORDERED 
that the detend ants ae eee (subsequent encumbrancers who 

have not proved ClQIMS) . 65 whut oc do stand absolutely debarred 
and foreclosed of and from all right, title, interest and equity of 
redemption of, in and to the mortgaged property mentioned in the 
Statement of Claim herein. 
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JUDGMENT FOR ADMINISTRATION 


COURT 
Court File Number ni bots 
Before (title and name of Par = Morente SEs TARE a day of 
) 
presiding judge) ) re oy SS 
Court 
Style of Cause 
Seal 
JUDGMENT 
Updu the application Of 0. oe ee ee . in the presence 
of Gétiisel for the applicant and TOT ¢ 2 Sl. ee ee pee ee og (or, 


where such be the case: no one appearing for .............-.-.--- 
although duly served with notice), upon reading the affidavits of the 
ADUMCANC AMOR co 8, es Sn gictens , filed, and upon hearing what was 
alleged by counsel aforesaid: 


iP IT IS ORDERED AND ADJUDGED that all necessary in- 
quiries be made, accounts taken, costs taxed and proceedings had for 
the administration and final winding up of the real and personal 
ESTAECOR Mo tras ete eek eas and for the adjustment of the rights of all 
parties interested therein, by the Master at............-..--++-- : 


ZL AND IT IS FURTHER ORDERED AND ADJUDGED that all 
balances which may be found due from ................. to the 
said estate be paid into Court to the credit of this proceeding, 
subject to the further order of the Court; 


3; AND IT IS FURTHER ORDERED AND ADJUDGED that 
such real and personal estate or such parts thereof as the Master may 
direct, be sold as the Master may direct and that the purchasers pay 
their purchase money into Court to the credit of this proceeding, 
subject to the order of this Court; 


4. AND IT IS FURTHER ORDERED AND ADJUDGED that the 
Master do execute conveyances for any party who is a minor and 
because of his age is unable to execute them. 


-125- 


APPENDIX OF FORMS 


FORM 67A 


JUDGMENT FOR PARTITION OR SALE 


COURT 
Court File Number...... 
Before (title and name of ) ss ehdayhithedt a) day of 
presiding judge) } gtonim sie oder aciriae, roe. 
Court 
Style of Cause 
Seal 
JUDGMENT 
Wpon-the application of ou. 2. ss. , in the presence 
opcounsel forthe-applicantiand tors. 2. ok oe. (or, 


where such be the case: no one appearing for .................. 
although duly served with notice), upon reading the affidavits of 
the appiicant.4nd Of moses es vet clones , filed, and upon hearing 
what was alleged by counsel aforesaid: 


ie IT IS ORDERED AND ADJUDGED that all necessary in- 
quiries be made, accounts taken, costs taxed and proceedings had for 
the partition or sale, or for the partition of part and sale of the 
remainder, of the lands and premises in question in this proceeding 
as may be in the best interests of the parties entitled to share therein, 
bysthe:Mastetat csc. sane Ste oo : 


2: AND IT IS FURTHER ORDERED AND ADJUDGED that the 
said lands and premises, or such part thereof as the Master shall think 
fit, be sold, with the approbation of the Master, free of the claims of 
encumbrancers, if any, whose claims were created by parties entitled 
to the said lands and premises before the death of the deceased and 
who have consented to such sale, and subject to the claims of such 
encumbrancers who have not consented to such sale, and that the 
purchasers pay their purchase money into Court to the credit of this 
proceeding, subject to the order of the Court; 
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3; AND IT IS FURTHER ORDERED AND ADJUDGED that the 
Master do execute conveyances for any party who is a minor and 
because of his age is unable to execute them; 


4. AND IT IS FURTHER ORDERED AND ADJUDGED that, in 
the event of a partition of the said lands and premises, or in the event 
of a partition of a part and the proceeds of the sale of the remainder 
are insufficient to pay the costs in full, the costs, or so much thereof 
as remains unpaid, be paid by the parties according to their shares 
and interests in the said lands and premises (where there are parties 
who are minors, add: and that the proportion of the said costs pay- 
able by the parties who are minors respectively be, and the same is 
hereby declared to be, a lien on their respective shares, and that the 
plaintiff (or applicant as the case may be) pay the guardians of the 
said minors their costs of this proceeding and that the same be added 
to his own costs). 


e127 = 
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NOTICE OF REMOVAL 
(mental incompetency proceeding) 


(Court, Court File Number, Style of Cause) 


NOTICE OF REMOVAL 


TAKE NOTICE that the respondent ...........2.... We 
requires these proceedings to be removed into the Supreme Court 
of Ontario. 


Conclude the Form as to name and address (with the appropriate 
changes) as in Form 16A. 
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PETITION FOR DIVORCE 


In the Supreme Court of Ontario 


Court:File No. Uwe... 
Between: 
A.B. 
Petitioner 
Court and 
Seal 
C.D: 
Respondent 


PETITION FOR DIVORCE 
Notice to the above-named respondent: 


TAKE NOTICE that legal proceedings have been commenced 
against you by the issuing of this Petition for Divorce; 


AND TAKE NOTICE that if you wish to defend these pro- 
ceedings, either you or an Ontario lawyer acting on your behalf shall 
prepare your Answer (in the form prescribed by the Rules of this 
Court) and serve it on the petitioner or his lawyer and, with proof of 
such service, file it in this court office, 


(a) where you are served in Ontario, WITHIN 20 DAYS after 
service on you of this Petition for Divorce; or 


(b) where you are served out of Ontario but elsewhere in 
Canada or in one of the United States of America, 
WITHIN 40 DAYS after such service on you; or 


(c) where you are served anywhere else in the world, WITHIN 
60 DAYS after such service; 


AND TAKE NOTICE that where this Petition for Divorce con- 
tains a claim for corollary relief, your Answer shall be accompanied 
by your Financial Statement in the form prescribed 'vy the Rules of 
this court. 
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AND TAKE NOTICE that where you are required to deliver 
your Financial Statement by the Rules of this court, you are re- 
quired to do so within the time prescribed for the delivery of your 
Answer whether or not you wish to defend these proceedings. 


AND TAKE NOTICE that if you fail to do so, such failure 
may result in the loss of your legal rights and you may also be deemed 
to have admitted any claim made against you, and without further 
notice to you, JUDGMENT MAY BE GIVEN AGAINST YOU IN 
YOUR ABSENCE. 


AND TAKE NOTICE that you may ascertain from this court 
office the approximate date of the trial of this proceeding and the 
date and details of any decree granted. 


AND TAKE NOTICE that unless a decree of divorce granted 
at the trial is made final at that time, it may only be made final upon 
a further application to the court made after the expiration of three 
months or less, as the court may order. 


AND TAKE NOTICE that an application to make a decree of 
divorce final may be made without further notice to you unless in 
the meantime you deliver to this court office and to the petitioner 
and to the Attorney General, a written Notice that you wish to show 
cause why the decree should not be made final and your ground 
therefor. 


AND TAKE NOTICE that neither spouse is free to remarry as 
a result of these proceedings until a decree of divorce has been 
granted and such decree has been made final. 


THIS NOTICE is signed and sealed for the Supreme Court of 


Ontario Bye) ss Pe ee cane ee Local Registrar of 
the Court at ..s4.2. 25 . spon’ ONC. on the... day 
Oli so. ae es ee ee: ee 

(local registrar) 


e © eh 6 # 6 @ © 6 6 6 © 0 6 8 0 # 6 6 & oe 6 8 he 


(address of court office) 
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PETITION 


The petitioner claims a decree of divorce from the respondent spouse, 
and the following corollary relief: 


CON ein Gi w etinte wae ee Geri sie ono nena on a ee (etc.) 
on the grounds and in the circumstances set out hereunder: 


(set out such information in paragraphs numbered and lettered as 
follows:) 


1. GROUNDS: 
A. This Petition is under the Divorce Act (Canada), section ...., 
subsection..... (and, sections. \.!. {subsection <3 WoW... 


as the case may be) 


B. The particulars of the grounds for the divorce are .......... 
(set forth fully but concisely all the material facts relied on 
but not the evidence by which they may be proved) ........ 


(In a case under section 4, subsection (1), paragraph (c), set 
forth the last place of cohabitation, the circumstances in 
which cohabitation ceased, the date when and the place where 
the respondent spouse was last seen or heard of and the steps 
taken to trace him). 


2. RECONCILIATION: 


A. The particulars of the circumstances which may assist the 
Court in ascertaining whether there is a possibility of recon- 
ciliation or resumption of cohabitation are ............... 


B. (where applicable) The following efforts to reconcile have 
heem. made. ornrstlare enbiek cet Amewee sixvalh be. .2ocompiere 
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3. PARTICULARS OF MARRIAGE 


(where possible, set out the particulars from the marriage certificate) 


A. 


B. 


C 


The date of the marriage was the ....dayof....... v19 .. 
The placerot the maartiage Was <2 otis cid Dobe hes pe is 
The surname of the wife before marriage was.............. 
The maiden surname of the wife.was ..............00....- 


The marital status of the spouses at the time of the marriage 


Was IWC iter comet bw oro tin a Ole Cs 
The wife was bornin ...... .(province or country)........ 
NEG eee AU OLR nite ask a eed ened paniien ee, § Eo Ee 
The husband was bornin ..... (province or country)...... 
ON UNG ee GAY OL eet eee eS wa we ties ba! Jesse 


4. DOMICILE AND JURISDICTION: 
(Street address need not be shown in A and B below) 


The residence of the petitioner is in the municipality of 
eer a oar ONIN panne. TOMI COO heer ee eee ee, 


The respondent spouse’s residence is in the municipality of 
NS ane Saar kr pat, SHEALTOVINCS 060 as Spd eee int sss 


The petitioner ceased to cohabit with the respondent spouse 
OT OR aDOU Lal Gs AV OE ke hae Pe ho aoe 


he domicile of the peuiioner 15 ee ase os 
Such domicile has subsisted since the....dayof .... ,19.. 


The petitioner (or the respondent spouse as the case may be) 
has been ordinarily resident in the Province of Ontario for a 
period of at least one year immediately preceding the presenta- 
tion of this petition and has actually resided in the said pro- 
vince for at least ten months of that period at ......... (set 
OUT DIGCE'OPF DIAC eS OF TERIAEIICE) oer oe thee, fot «os 
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5. AGE AND DISABILITY: 


The names of any of the parties under 18 years of age and the 
ages of such parties afe .. ..- ie eee eee ge cee sees st 


The names of the parties suffering any other legal disability 
and the nature thereor are ~. ee ee ee paar pele emmdoret A! 


6. CHILDREN: 


The names and dates of birth of all living children of the 
marriage as defined by the Divorce Act (Canada) are ........ 


Su ove ie: es 4) ele re feel malar Ke, eum 58 loa) Mallen toy [oye caipiel pe (ese \ Cail eer Sie ee) ee) FS) See Se cae, 


The particulars of the past, present and proposed custody, care, 
upbringing and education of the said child(ren) are as follows: 


Sa VR ee er ane ane se Jet Shee Me ab 9c (a) he. ee Nik ie 8 Ones” HSA ee gl ORES me ORES Sue Cate nee Se 
aula ataekad ataablsene’ gis aege ai am 48 18 ce? (6 (AUS; VS), ae ROG: 16) ey A Re! Ce” (ere ie Ae IS) leak) Se Ses eek k a 


Ss Fee ne gail ©, XO, mplel  @! (OFKe) KOM” 8 56 he ete, me. 6 Som Seek. © (eee mle AS EO oe Pa Rh Mes ION Be 


7. OTHER PROCEEDINGS: 


The particulars and status of all other petitions or proceedings 
instituted with reference to the marriage or any child thereof, 
including applications to the Parliament of Canada or actions 
for alimony or applications under any statute and including 
any arrears of payment thereunder are: ........-+-.++++-+-- 


8. SEPARATION AGREEMENTS AND 
FINANCIAL ARRANGEMENTS 


A. The dates of any written or oral separation or financial agree- 
ments between the parties aLCs.> <ccn asus deemed eo Ye tegieoe °° 


Where a claim for corollary relief is made: 
The Financial Statement of the petitioner, in the form pre- 
scribed by the Rules of this court, is attached hereto. 
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9. COLLUSION, CONDONATION AND CONNIVANCE 


A. There has been no collusion in relation to this Petition. 


B. Where the petition is under section 3 of the Divorce Act 
(Canada) state: There has been no condonation of or 
connivance at the grounds for divorce set forth in this 
Petition. (or, where there has been either connivance or 
condonation, give the full particulars of the facts on which 
the Court will be asked to find that the public interest 
would be better served by granting the decree). 


10. DECLARATION OF PETITIONER: 


I have read and understand the Petition. Those statements 
contained therein of which I have personal knowledge are true, 
and those of which I do not have personal knowledge I believe 
to be true. 


Dated athe Mies Ot. thisur.. dayor a. fa ney id. &. 


o7e eee ee eo © oe we ee we ww ew 


CD 


(address for service) 


11. STATEMENT OF SOLICITOR 
(Where Petition is presented by a solicitor) 


De rer Meas setracct patos , solicitor for the petitioner, certify 
that I have complied with the requirements of section 7 of the 
Divorce Act (Canada). (Where the circumstances of the case 
are of such a nature that it would clearly not be appropriate to 
so comply, set out such circumstances). 


Datedat:. 24-8 5. EIS We OAV OL scat cya s aul ho Bowe 


*) oe. 6 6 Pe 50 6) we (6 2 es Te ee 


(signature of solicitor) 


~ £34 
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12. PLACE OF TRIAL 


The petitioner proposes that this proceeding be set down 
for trial before a local judge of the High Court (or at a regular 
sittings of the High Court as the case may be) at ......-..++.-++: 


Conclude the Form as to name and address (with the appropriate 
changes) as in Form 16A. 


gel 3 dee 


APPENDIX OF FORMS 


FORM 72B 


FORM FOR SERVICE BY PUBLICATION 


In the Supreme Court of Ontario 


Ly LG te (Ol 2a cao eee ae ae ame 


A Petition for Divorce (where applicable add: and for main- 
tenance, and for custody and maintenance of the infant child ...... 
Pe a ee ) and for costs (as the case may be) has been filed 
DV CURE DE LILIONET gore ie en rains oe eee You may inspect the 
Petition at the COULLOINCE alc iain wart tee ce eee ce or you may 
request the court office to mail a copy to you. 


If you wish to oppose the Petition or seek other relief, your 
Answer or Answer and Counter-Petition must be delivered in accor- 
dance with the rules of this court. If you fail to deliver an Answer, 
you will not be entitled to notice of any further proceedings. 


ee ee ee 2 


@ 6 © « © #0) 6: © © @ ¢ © @ ¢ © 6 0 (6) © © 0 «© 9 6 «© 


(address) 
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APPENDIX OF FORMS 
FORM 72C 
ANSWER 


(Court, Court File Number, Style of Cause) 


ANSWER 


is The respondent admits the allegations contained in para- 
graphs numbered ......... of the Petition for Divorce. 


2: The respondent specifically denies the allegations contained 
in paragraphs numbered ...... of the Petition for Divorce. 


BD The respondent pleads that he has no knowledge in respect 
of the allegations contained in paragraphs numbered ............. 
of the Petition for Divorce. 


Set out in separate consecutively-numbered paragraphs, each alle- 
gation of a material fact relied upon by way of an answer to the 
Petition for Divorce. 


iad €) Sere Pee GOV OE soc wunle cds « Aon 


Conclude the Form as to name and address (with the appropriate 
changes) as in Form 16A. 
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APPENDIX OF FORMS 
FORM 72D 
REPLY 


(Court, Court File Number, Style of Cause) 


REPLY 


r The petitioner admits the allegations contained in paragraphs 
numbered. of the Answer . 


ne The petitioner specifically denies the allegations contained 
intparagraphs numbered: | Ouoters SCT bet Le, Lon of the Answer. 


35 The petitioner pleads that he has no knowledge in respect of 


the allegations contained in paragraphs numbered ............... 
of the Answer. 


Set out in separate, consecutively-numbered paragraphs, each alle- 
gation of a material fact relied upon by way of reply to the Answer. 


DA aU ae a ans, oa ees PRIS owe acc PAV GO bate ieee soe eo ba i ee 


Conclude the Form as to name and address (with the appropriate 
changes) as in Form 16A. 
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APPENDIX OF FORMS 


FORM 72E 


COUNTER-PETITION 


Where the Counter-Petition is against the petitioner only, it shall 
follow immediately after the last-numbered paragraph of the Answer. 


COUNTER-PETITION 
The petitioner by counter-petition claims: 


a ey Ee (state here the precise relief claimed) ............ 


Then set out in separate, consecutively-numbered paragraphs ( follow- 
ing in sequence the last-numbered paragraph of the Answer) each 
allegation of a material fact relied upon to substantiate the counter- 
petition. 


VR Bee ee ee oe i WN: i Cay OL tt ee eee oe 
Conclude the Form as to name and address (with the appropriate 


changes) as in Form 16A. 


Where the Counter-Petition is against the petitioner and another 
person, a further style of cause shall be added to that appearing at 
the beginning of the Answer, as follows: 


And between: 


CP: 
Petitioner by Counter-Petition 
and 
A.B. and X.Y. 


Respondents by Counter-Petition 


and the following shall appear immediately after the last-numbered 
paragraph of the Answer: 


= hee be be 


Appendix of Forms Form 72E 


COUNTER-PETITION 
NOTICE to X.Y. 


TAKE NOTICE that this Counter-Petition has been issued 
against the petitioner and yourself; 


AND TAKE NOTICE that if you wish to defend this Counter- 
Petition, either you or an Ontario lawyer acting on your behalf shall 
prepare your Answer to Counter-Petition (in the form prescribed in 
the Rules of this Court) and serve it on the petitioner by counter- 
petition or his lawyer and, with proof of such service, file it in this 
Court Office, 


(a) where you are served in Ontario, WITHIN 20 DAYS 
after service on you of the Petition for Divorce and 
this Answer and Counter-Petition; or 


(b) where you are served out of Ontario, but elsewhere 
in Canada or in one of the United States of America, 
WITHIN 40 DAYS after such service on you; or 


(c) where you are served anywhere else in the world, 
WITHIN 60 DAYS after such service. 


AND TAKE NOTICE that if you fail to do so, you may be 
deemed to have admitted the Counter-Petition of the petitioner by 
counter-petition and, without further notice to you, JUDGMENT 
MAY BE GIVEN AGAINST YOU IN YOUR ABSENCE. 


THIS NOTICE is signed and sealed for the Supreme Court of Ontario 
ee a Sia Le Semele Sondre a ea Local Registrar of the Court 
AU oe Gs ee oie SOR LNO creas CEAVEOL pats cede eee aes Bal Ns 


a era (ore: \e: ie) my tO) 10, (a0 a 6) 16) 70: Ge) 6. ©) (6:0) ee! <a" 6) @ 


(address of Court Office) 
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The petitioner by counter-petition claims: 


hes Peete ee (state here the precise relief claimed) ............ 


Then set out in separate, consecutively-numbered paragraphs (follow- 
ing in sequence the last-numbered paragraph of the Answer) each 
allegation of a material fact relied upon to substantiate the counter- 
petition. 


DATED abo. taa\, 60 Aut > tise OS day of 22. VOY 32032. ISIS 


Conclude the Form as to name and address (with the appropriate 
changes) as in Form 16A. 


eral 


APPENDIX OF FORMS 
FORM 72F 
ANSWER TO COUNTER-PETITION 


(Court, Court File Number and same Style of Cause 
as in the Answer and Counter-Petition) 


ANSWER TO COUNTER-PETITION 


1. The respondent by counter-petition admits the allegations 
contaiicd Wriiic paravrapis NUIMOCICO. , ss tse hee et ee ee es 
of the Counter-Petition. 


2. The respondent by counter-petition specifically denies the 
allegations contained in paragraphs numbered ...............--. 
of the Counter-Petition. 


3. The respondent by counter-petition pleads that he has no 
knowledge in respect of the allegations contained in paragraphs 
DUNCCLCE ee Ln er es ake see of the Counter-Petition. 


Set out in separate, consecutively-numbered paragraphs each 
allegation of a material fact relied upon by way of answer to the 


Counter-Petition. 


DATED Ste. 2. DS Se hist aay CF wt Pe: 8 wT, 


Conclude the Form as to name and address (with the appropriate 
changes) as in Form 16A. 


= 542s 


APPENDIX OF FORMS 
FORM 72G 
REPLY TO ANSWER TO COUNTER-PETITION 
(Court, Court File Number and same Style of Cause 
as in the Answer and Counter-Petition) 
REPLY TO ANSWER TO COUNTER-PETITION 


1. The counter-petitioner admits the allegations contained in para- 
graphs numbered 32... of the Answer to Counter-Petition. 


2. The counter-petitioner specifically denies the allegations con- 
tained in paragraphs numbered . 2.2... . c++ eeph of the Answer to 
Counter-Petition. 


3. The counter-petitioner pleads that he has no knowledge in re- 
spect of the allegations contained in paragraphs numbered......... 
of the Answer to Counter-Petition. 


Set out in separate, consecutively-numbered paragraphs each alle- 
gation of a material fact relied upon by way of reply to the Answer 
to Counter-Petition. 

[Oy oP ee Pee ee gh Ris sin AV Oe Vista erate U4 vl®.t\ 


Conclude the Form as to name and address (with the appropriate 
changes) as in Form 164A. 


oy ee 


APPENDIX OF FORMS 
FORM 72H 


(Court, Court File Number, Style of Cause) 


FINANCIAL STATEMENT 


aa oe ay Oar th aN fu2 (Place OF ReStLeNCE) ena. > Siete bE F 
2 Saebtaa labia’ (AESOP UONA +n +. Pipleae tae saake oath and say: 


]. Particulars of my financial situation and of all my property are accurately 
set out below, to the best of my knowledge, information and belief. 


2. Where I have received income or where deductions have been made from my 
income or where I normally pay expenses on other than a monthly basis, for 
the purposes of this Statement, I have converted such income, deductions and 
payments to a monthly basis. 


GROSS MONTHLY 
MONTHLY INCOME DEDUCTIONS FROM INCOME 
Salary, Wages i ee Income Tax St ee 
Commissions, Bonuses Pe 2 Union or other dues Se eae 
Pension \ ee ee Unemployment Insurance §$....... 
Family Allowances Dh crue cath Group Insurance ee ae 
Workmen’s Compensation $...... Health Insurance Plan eee le 
Unemployment Insurance $...... Pension Plan ae 
Public Assistance A ile Canada Pension pee en 
Support from others EA Credit Union Loan eZ 
Dividends and Interest : Se Savings Plan Drees = 
Other Income Sates nad Other Deductions De: ghia +c 
TOTAL INCOME Sar eee TOTAL DEDUCTIONS Saar ay, 


LESS: 
TOTAL DEDUCTIONS ee ee 


NET INCOME Db panes 


Appendix of Forms 
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Form 72H 


MONTHLY EXPENSES 
(excluding items previously shown as deductions from Income) 


Housing: 

Rent or Mortgage Se Fa 
Taxes b gage sade 
Home Insurance SU aes. 
Heating » Ph pater ge 
Water ST At 
Hydro Pe oxet roth 
Phone k. pesdeeghag e 
Cable T.V. ee. Pe 


Repairs & Maintenance aries See 
Gardening & Snow 

Removal 2p beige 
Other Housing Expenses $...... 


Food: 
Groceries Ss Sate 


Meals Outside Home 


General Household Supplies$...... 


Clothing: 
Personal eee ee 
Other 5 Gallager: 


Laundry, Dry Cleaning tree 


Transportation: 

Public Transit » Ben agipntlge 
Taxis, Car Pools eo cee 
Car Insurance Be sce a ae 
License b Peerage 
Car Maintenance + Oe Rae 
Gasoline, Oil > | eae 
Parking Ee err 
Personal Care: 

Hairdresser, Barber » Lean eae 
Toilet Articles : epee 


Health and Medical: 
Doctors, Chiropractors, 
etc. yhetets Pues a 
Dental Care Asis 
Insurance Premiums » aeiotadren 
Drugs Be ee takes 
Other medical or dental 
expenses IPAS 


Life Insurance Premiums $....... 
Tuition Fees, Books etc. “tinier yor 


Entertainment Sone oe aeaie 
Recreation = ett e FIT 
Vacation > Heomasnoedh ie 
Gifts b Viet anaes 
Babysitting, Day Care pliner peat 
Children’s Allowances G2 
Children’s Activities Se it ceees 
Support Payments lg cere 4 
Newspapers, Periodicals b ppepgery pel 
Alcohol, Tobacco Petras get rA. 
Charities » Sethy aengestinn 
Monthly Loan Payments: 
Banks > SPE 
Finance Companies a rata 
Credit Unions Sh estas 
Department Stores > apap ata 
Other Creditors PAS 
Savings ea 
Other Expenses Sie setae 
TOTAL 
MONTHLY EXPENSES Mite art 
NET INCOME Wangs 
LESS: 


MONTHLY EXPENSES }$....... 


SURPLUS/DEFICIT eer 


Appendix of Forms 


ASSETS 


Real Estate: 


ei Dak ee ak ler at Ma 


Ce 


Estimated Value of my 
interest 


oe © © © © © ee ee ew ee ew ew 


oe © © © © © © ee ee we 


Estimated Value of my 
interest 


Furniture 

Appliances 

Household Effects 
Clothing 

Jewellery 

Works of Art 

Car (market value): 
a Staal ded tn alert decp ahaa 
Boat 

Other Vehicles 
Employee Pension Fund 


Registered Saving Plans: 
Retirement 
Home Ownership 


Saving Accounts 
Chequing Accounts 


Securities: 


oe ee ew we ew wow ee ww 
ee 
see ee eo ee wo ew ww ew ew ww 
ey 


oe ef © eo © © © we we we ee ee ew 


Estimated Value 
Life Insurance: 
Company 
Cash Surrender Value 
Money on Loan 

to 


@ we ee) se" 6 (6 6:8 oe) 6 8) © 


alee 6 'e ws 6: ‘ee © 10 6 0 6) 6 ‘ee! * Lene 


Accounts Receivable 
Cash on Hand 
Other Assets: 


Saye oF se 8 Oe e 8 OP Re. 6 (6) 6 re, @ 8, 


os, alo) Oe. wo 106. "e. 6) 6.0 e.0: 6, (0) 26, (0) _o'h@. 


TOTAL ASSETS 


Aas: 


oe eo eo © 


oo ee ee 
Sn) © enseise 
oe e ew 
ove eee 
oe ee ee 
oe ee ee 


oe ee ee 


oe e ee 
oe 8 © @ © 


cee eee 


oe ee eo 


cee © @ © 


cee eee 


oe e © © 
oe eee 
ee ere ee 


ove eee 


eee we @ 


“vee ee 


oe ee eee 


Form 72H 

LIABILITIES 
Total amount owing on: 
Mortgages sia ae a 
Bank Loans 2 Ser eS 
Finance Company Loans $....... 
Credit Union Loans BPE eh coun 
Department Store 
Accounts ik ier et 
(iiner Credit Card ACCS. 5 9... 4.25 
Promissory Notes Bethe ot 
Guarantees Stee con 
Other Debts: 
See eee ere een ee ee eee Sick eee. 
Baik Mander era iy teeta eed De are eer 
TOTAL LIABILITIES ri ee 
TOTAL ASSETS Sec eae 
LESS: 
TOTAL LIABILITIES = eee ened 
NET WORTH eee epee 
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Where an explanation is deemed necessary as to any items set out in 
this affidavit, or where the space provided is not sufficient to allow 
for a complete disclosure of allincome, expenses, assets and liabilities, 
further paragraphs of explanation shall be added to this Statement. 


Where any interest is held in an unincorporated business or a con- 
trolling interest is held in an incorporated business, the name of 
the business shall be stated, together with particulars of the interest 
held and the estimated value thereof. 


bd, (Sate a Bag Glaus usebiog aioe) “OMS Varies @.8:? 6) 9) 6 os 8 6 ORO Rt (Ei SPL al 5 nib oui gs seed een: Ao Se aC 


4. There are no material changes anticipated in the information 
given in this Statement (or, where applicable: The particulars of 
material changes anticipated in the information given in this State- 
THOCAE BEE oe yh es bee eta : 


Ds Attached hereto is a true copy of the last Income Tax Return 
filed by me with the Department of National Revenue including all 
schedules and supporting material filed therewith, and a true copy 
of any Notice of Assessment or Reassessment received by me from 
the said Department for that year. 


SWORN before me at the........ ) 

OF 64. bw Bee le Ree Rt Oe ee enemy ors: 
VERT ABAS efrAt i... this) (signature) 

eye daviGis hat tee ceeete to es 


we 6. ee ee We eee Je) Bee SSF eee Se) Fe 


A Commissioner, etc. 


Pare 


APPENDIX OF FORMS 


FORM 72 I 
DECREE NISI 


In the Supreme Court of Ontario 


Court File Number........ 


Before (title and name of ie Curt atheave the, son. daY Ot, 
presiding judge) ); . 2334 Qeourt Pile Nar no ee 
Court (Style of Cause) 
Seal 
DECREE NISI 
This proceeding coming on this day for trial at the sittings of 
this eourtare Ss ee ee , in the presence of counsel for the 
petitioner, nO One appearingiOr a pete wae oo although served 


with the Petition for Divorce and the Notice of Trial (as the case may 
be), upon hearing read the pleadings and hearing the evidence adduced, 
and what was alleged by counsel aforesaid: 


(Where the decree may be made absolute in less than three months, 
to the foregoing, add: 


and the Court being of the opinion that by reason of special circum- 
stances it would be in the public interest for the decree to be made 
absolute after the expiration Of se 2m. cos a bene from the date 
hereof, and the parties having agreed and undertaken that no appeal 
will be taken from this decree) 


1. THIS COURT DECREES AND ADJUDGES that the 


Peulioners te ee eer era ss , whose marriage to the 
TESDONGEHTT Ste, es ta see cee ie nce oe was solemnized at 
theses tee wr. OL! ee BATU RG in sioier dications Olesen: ; 
On theres Cail soa nenon eer ees , 19 .., be divorced from 
the said respondent unless sufficient cause be shown to this Court 
MULTAN ue era ee soe cr anode from the date hereof why this decree 


should not be made absolute. 
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2. AND THIS COURT ORDERS AND ADJUDGES that 
yah GA PIs MN Dees (as the case may be) .......0020-ee cerns 


3. AND THIS COURT FURTHER ORDERS AND AD- 
TUDGES tates: ee cae ee (as the case may be) ........4++5: 


4. AND TAKE NOTICE that the petitioner and the res- 


pondent spouse are not free to remarry as a result of these pro- 
ceedings until this Decree Nisi has been made absolute by the court. 


eh ate ea le eS Sh el Sw a OH et sare, fw GO) tee eae 8) lee ee eae 


eal ie be Sel te eye. wears wre Chee ett eESiay eh ee 


(address of court office) 
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FORM 723 


DECREE ABSOLUTE 


In the Supreme Court of Ontario 


Court File Number..... 


Before (title and name of Wie ae Se ee day, thes. «. day of 
presiding judge) ) 
pore ic. Tey: 2 , 19 
Court 
(Style of Cause) 
Seal 
DECREE ABSOLUTE 


The petitioner (or the respondent spouse as the case may be) 
having applied for a decree making absolute the Decree Nisi herein 
whereby this Court decreed and adjudged that the petitioner be 
divorced from the respondent spouse unless sufficient cause be 
shown tothis-Gourtwithine «dese Ao saree A> from the date thereof 
why the said Decree Nisi should not be made absolute, and no such 
cause having been shown: 


Lo THIS COURT DECREES AND ADJUDGES that the Decree 


Nist hereuserantedion theses AOGay Of 3g nc ens cle eo. a a Oe 
and it is hereby made absolute and that the petitioner ........... : 
whose matriage to The 1esponden tis. Gece oe es a was solemnized 
Fist 0 0h ARR ge ere Ol cuuroacitezs Re Th! ¢) oak eee a Olan ence ; 
GTR s 8 COVe0 6 eee ee acy ee ,19..,is hereby divorced from 


the said respondent. 
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Where a Decree Absolute is granted at the trial, for the foregoing, 
substitute: 


This proceeding coming on this day for trial at the sittings 
of this Comriat =. 25... erence eas = in the presence of counsel for all 
parties (or as the case may be), upon hearing read the pleadings and 
hearing the evidence adduced, and what was alleged by counsel 
aforesaid, and the court having granted a decree nisi, and the parties 
having agreed and undertaken that no appeal will be taken by reason 
of special circumstances it would be in the public interest for a 
decree absolute to be granted at this trial: 


i. THIS COURT DECREES AND ADJUDGES that the peti- 
TIONED C's ee AE cca eet , whose marriage to the respondent 
Te eT eee was solemnized at the ................. Of 
peer RIT or in, the .. XO2894 eo afi conrad: <<. 
On fhe. jee CAV OEs ieee ce ,19.., be divorced from the said 
respondent. 


be AND THIS COURT ORDERS AND ADJUDGES that ...... 
AS a a ee (asic case tly Deo he we toe ee 


ae AND THIS COURT FURTHER ORDERS AND ADJUDGES 
that SF, Jeet fas PRE Case VAAN OCF Oe eke oe a ees ae 


coe eR RPC Ree REO SHV SCH SH Be Ge 


e ‘ee =e 6 we & © U8 8 RS ee 6 ww SOLS SS PO Se 


(address of court office) 
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NOTICE TO FILE FINANCIAL STATEMENT 
(Court, Court File Number, Style of Cause) 


NOTICE 


TAKE NOTICE that whether or not you intend to defend 
this proceeding you are required, under Section 5 (or Section 23 
as the case may be) of The Family Law Reform Act, 1978, and the 
rules of this court, to file with the court and serve on the applicant 
(or as the case may be) a Financial Statement in Form 72H of the 
Appendix of Forms to the said rules. 


AND TAKE NOTICE that under the rules you must file 
and serve your Financial Statement within....... days after service 
on you of this Notice. 


AND TAKE NOTICE that if you do not file and serve your 
Financial Statement as required, the applicant (or as the case may 
be) intends to make a motion to the court, without further notice 
to you, for an order compelling you to file and serve your Financial 
Statement. 


DATED atte ere PUMiS is day of 2. 3584. 30%.8 OL OF 3 


Conclude the Form as to name and address (with the appropriate 
changes) as in Form 16A. 


-f32e 


APPENDIX OF FORMS 
FORM 73B 
WARRANT FOR ARREST OF RESPONDENT OR DEBTOR 


COURT 


Court File Number.......... 


Before (title and name of ) osu UA¥ae theo tke Gay: OL 
presiding judge) bedrest mace norman, * ae by 

Court (Style of Cause) 

Seal 


WARRANT FOR ARREST 


TO: All Sheriffs and other peace officers in the 
Province of Ontario: 


WHEREAS proof has been made before me that an order for 
support (or an application for an order for support as the case may 
be) has been made under The Family Law Reform Act, 1978 against 
DU celal ca cock twcl sn cae Re I a (where applicable, add: 
andrthat thessaidia.alit..an OD. NO¥ 2 JbGL a AMM. has been served 
Withuns 22ho afl. 20.50). EOE. 202. Ness. in the proceeding); 


AND WHEREAS proof has been made before me that the said 

pAb ant ie fate Rete wee Renae is about to leave the Province of Ontario 

with intent to evade his obligations of support under The Family 
Law Reform Act, 1978; 


YOU ARE HEREBY ORDERED to apprehend the said 
.» Sines 5a8 ae and deliver him to the Superintendent of the 
Provincial Jail in the jurisdiction where he was apprehended, there to 
remain in custody until you have notified this Court accordingly and 
a further order has been made. 


eC ee Te ee ce et eerie ee Oe ee eee ee 


(signature of judge) 
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FORM 73C 


RECOGNIZANCE 


(Court, Court File Number, Style of Cause) 


RECOGNIZANCE 
| Para dink s beealbdbade trek Ol 2 ager. e CRU GUGTESS) 6 oan alee aes 
acknowledge that I am indebted to Her Majesty the Queen in the 
amount OPSsAseee:< - to be levied from my property under a Writ of 


Seizure and Sale in favour of Her Majesty the Queen if I fail (or, 
where the Recognizance is being entered into by a surety, substitute: 
if te cee a Ole of ance ting (full address) cau. ..... , fails to 
abide by any of the following conditions: 


That until the..... Ay Ole ie or eran oe COL 
until otherwise ordered as the case may be) J shall not 
(or, where the Recognizance is being entered into by a 
SUTELY » SUDSEITINIC am bm BULLY neh hae Be. ke shall not) 
(a) enter on the premises known municipally as ......... 


(b) speak to, telephone, write to or otherwise communi- 
COAG A PE eee ee Pre er ee rere : 


ocr eee eee es © eo we we we we oe ew we ew ew © 


on ine <3. Gay Ol. oe ree eee os at be ee 


(registrar, or as may be directed) 
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FORM 75A 


STOP ORDER 


COURT 


Before (title and name of yr See Gay; the.:.<* day 
presiding judge or officer) ) Gf Aa See meh. dee 

(Style of Cause) 

STOP ORDER 
Upon the applicationof « ofGees en thes. egal , and 
upon meade the affidavit of... es , and upon hearing the 
SOMCNOE SGN tne (Q0PUCGHE) 2. Goes , and the applicant 


by his solicitor submitting to be bound by any order the Court 
may make as to costs or damages occasioned by this order: 


L: IT IS ORDERED that any costs or moneys now in Court 
or hereafter to be paid into Court to the credit of this proceeding 
FORWICN ie el ae eee ie is entitled or which may be directed 
to be paid to him and any interest to accrue due thereon not be 
paid out or otherwise dealt with or disposed of without notice to 
the eaid ve, ee (apphoand) 1c dewetie Dios 


Ei 


TARIFF “A” 
Fees and Disbursements 
Supreme Court and County Courts 
Allowable Under Rule 59.08 


TARIFF OF FEES FOR THE SERVICES OF A SOLICITOR AND 
OF DISBURSEMENTS ALLOWABLE TO A PARTY ENTITLED 
TO COSTS IN A PROCEEDING IN THE SUPREME COURT ORA 
COUNTY COURT AND IN A PROCEEDING UNDER ANY STATUTE 
BEFORE A JUDGE OF THE SUPREME COURT OR A JUDGE OF A 
COUNTY COURT OR BEFORE ANY JUDICIAL OFFICER 


PART 1 - FEES 
Ee Pleadings: 


Includes preparation for an commencement 
of defence of an action. This item covers all 
services except those of motions, up to and 
including delivery of pleadings, up to............ eee 1-00 


Subject to increase, in the discretion 
of the taxing officer, in cases involving up 
to $15,000.00, up to $150.00, and in cases 
involving over $15,000.00, up to $250.00. 


23 Discovery of Documents: 


This item includes affidavits of documents, 
requests to inspect and production for 
MIFSHECTIONNUD SOrtte tetra ete ie horas ose $40.00 


- Subject to increase, in the discretion 
of the taxing officer, in cases involving up 
to $15,000.00, up to $100.00, and in cases 
involving over $15,000.00, up to $200.00. 


me Drawing and settling issues on stated cases........... $50.00 


Subject to increase, in the discretion 
of the taxing officer, up to $250.00. 


ics 


TARIFF “A” (continued) 


Counterclaim against an added party, 


a Cross-Claim or a Third Party Claim ............ 
Setting down foritrieh«> .2 oe. GES .ROM.AITE. 3 


Motions ws.a 00 a ANT bet AIOORG A 1 


Including preparation, counsel fee, and the 
settling, signing and entering of order. 


Subject to increase, in the discretion of 
the taxing officer, in cases involving up to 
$15,000.00, up to $150.00; in cases involving 
more than $15,000.00, an increased fee may 


be allowed in the discretion of the taxing officer. 


Applications: 


Including all preliminary proceedings, notices, 
affidavits, services, etc., correspondence, 
preparation, counsel fee on hearing and 


attendance to hear judgment, upto ............. 


Subject to increase, in the discretion of 
the taxing officer. A fee to junior counsel on 
the application may be allowed in the discre- 
tion of the taxing officer. 


ES AMENION OO NG cc a ce 5 c-0 te < meshicae seeee 


For each examination for discovery or cross- 
examination of a party or witness other than 
at a trial or hearing, including preliminary 
proceedings, preparation and counsel fee. 


Subject to increase, in the discretion of 
the taxing officer, in cases involving up to 
$15,000.00, up to $150.00; and in cases 
involving more than $15,000.00, an increased 
fee may be allowed in the discretion of the 
taxing officer. 


$150.00 
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TARIFF “A” (continued) 
Pre-l rial’ @omerence s.r tt ee! $50.00 


Including preparation, counsel fee and 
preparation of memorandum and order. 


Subject to increase, in the discretion 
of the taxing officer, in cases involving up 
to $15,000.00, up to $150.00, and in 
cases involving more than $15,000.00, 
an increased fee may be allowed in the 
discretion of the taxing officer, up to 
$250.00. 


For all Notices .* ; ...45 65 Bahelnnl Ane. eel aserradtic $25.00 


Including request to inspect, notice of 
payment into court or offer in writing 
to settle, notice of acceptance, notice 
to admit and request for admission. 


Subject to increase, in the discretion 
of the taxing officer, in cases involving up 
to $15,000.00, up to $100.00, and in cases 
involving more than $15,000.00, an increased 
fee may be allowed in the discretion of the 
taxing officer, up to $200.00. 


Preparation for Trial 


Including correspondence, brief at trial 

summoning witnesses, acceptance of monies 

paid into court or acceptance of offer in 

writing to settle or on settlement .......... ce ee Bee $250.00 


An increased fee may be allowed in 
the discretion of the taxing officer. 
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TARIFF “A” (continued) 
Trial 


Including counsel fee, written argument 
and attendance to hear judgment, in the 
discretion of the taxing officer, up to............ $250.00 


An increased fee and fee to junior 
counsel may be allowed in the discretion 
of the taxing officer. 


Judgment or Order 


Settling, signing and entering judgment 
or order, whether obtained on default or 
otherwise, where not included in any 
other item in this tariff. 


To the party havinetairece..- . ie ae $25.00 

TLolother parties: nite eee ee eens, . fe sy $10.00 
Subject to increase, in the discretion 

ofthetaxing officer 0 16. eA.” « ances aavey «any $75.00 

Appeals 


(1) Toan Appellate Court 


Including all preliminary proceedings, 
notices, services, etc., appeal books, 
statements of law and fact, preparation, 
counsel fee on a motion for leave to appeal, 
counsel fee on appeal and attendance 

to hear judgment in the discretion of 

the taxing officer. 


A fee to junior counsel on the 
argument of the appeal may be allowed 
in the discretion of the taxing officer. 
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TARIFF “A” (continued) 
(2) To otherthan’an‘Appellate'Court’s) oo. So. $50.00 


Including preparation, counsel fee, and 
the settling, signing and entering of order. 


Subject to increase, in the discretion 
of the taxing officer, in cases involving up 
to $15,000.00, up to $150.00; in cases 
involving more than $15,000, an increased 
fee may be allowed in the discretion of 
the taxing officer. 


References 


Including all preliminary proceedings, notices, 
affidavits, appointments, services, etc., 
attendances, correspondence, preparation, 
counsel fee on reference, report, including 
attendances and signing same, serving 

and filing report, in the discretion of the 
taxing officer. 


In addition to the above fee, in the 
discretion of the officer taxing, additional 
fees may be allowed in a sale action for 
preparation of conditions of sale and 
advertisement, arranging for advertising and 
for auctioneer, conducting sale, arranging 
for payment of purchase price and for the 
preparation of a conveyance where one is 
executed or for arranging a private sale. 


The fees provided in the above 
paragraphs may be taxed by the officer 
hearing the reference or by the taxing 
officer, subject to any direction in the 
order of reference. 
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TARIFF “A” (continued) 


Writ of Seizure and Sale and each renewal 
thercad oi Ge Pa ee Ree Se 6 ee oaun $10.00 


Obtaining Order to Continue and service 

thereof where occasioned by the death 

or the transmission of interest of an 

opposite party". (Fee ee so ee eee priced add 3 $50.00 


Taxation of Costs 


The taxing officer may, in his discretion, 
award or refuse the costs of a taxation 
to either party, such costs to be taxed 
by him when and as allowed. 


NOTES TO TARIFF “A” - PART 1 


(1) Where questions of special importance and difficulty are 
involved or matters of substance are determined, a further 
increased fee or a fee to junior counsel may be allowed 
in respect of items 1, 2, 6 and 9 in the discretion of the 
taxing officer. 


(2) Where, for any reason the services covered by an item were 
not completed, the fees may be apportioned by the taxing 
officer. 


(3) Any item of a counterclaim may be taxed as in a separate 
action and any item common to claim and counterclaim 
may be apportioned or divided. 

PART II - DISBURSEMENTS 

Conduct money payable to witnesses, 

excluding parties to the action, unless the 


party is required to attend under Rule 55.05 


(1) Each day of necessary attendance ............. $40.00 


20. 
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TARIFF “A” (continued) 


(2) (a) where the trial is held in the city 
in which the witness resides, $1.00 
for each day of necessary attendance 
at trial; 


(b) where the trial is within 200 miles of 
where the witness resides, 40 cents a 
mile or 25 cents a kilometer between 
his residence, the place of trial, and 
return; 


(c) where the trial is more than 200 miles 
from where the witness resides, the 
minimum retum air fare plus 40 cents 
a mile or 25 cents a kilometer to and 
from airports, his residence and the 
place of trial; and 


(3) Where the witness resides elsewhere than the place of trial 
and is required to remain at the place of trial overnight, 
$40.00 for each overnight stay. 


Fees recoverable from opposite party 
(1) Conduct money actually paid to a witness. 


(2) A reasonable sum may be allowed for the preparation of 
any plan, model or photograph when necessary for due 
understanding of the evidence. 


(3) Reasonable sums may be allowed for medical reports, 
hospital records, and the reports of experts used or inten- 
ded to be used at trial which have been supplied to the 
opposite party at least 10 days before trial. 


(4) The cost of the investigation and report of the Official 
Guardian. 
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TARIFF “A” (continued) 


A reasonable sum may be allowed for fees actually paid 
to a witness who appears and gives opinion evidence, up 
to an amount of $250.00 for each day of giving evidence 
and each additional day authorized by the trial judge and 
subject to increase in the discretion of the taxing officer. 


A reasonable sum may be allowed for fees actually paid 
to an interpreter for services at trial or on an examination, 
up to $75.00 per day, subject to increase in the discretion 
of the taxing officer. 


Where ordered by the presiding judge, such travelling and 
accommodation expenses incurred by a party to an action 
as, in the discretion of the taxing officer, appear reasonable. 


A reasonable sum to cover the cost of copies of any docu- 
ments or authorities prepared by a party for the use of 
the court, and supplied to the opposite party. 


The cost of certified copies of documents such as judgments, 
orders, birth, marriage and death certificates, abstracts of title, 
deeds, mortgages and other registered documents where made 
exhibits. 


The cost of transcripts of proceedings of courts or tribunals 
when required by the court or the rules, or where, in the discre- 
tion of the taxing officer, reasonable required for the prepara- 
tion for trial or where necessary to the due understanding of 
the evidence. 
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TARIFF “B” 
Fees in Uncontested Divorce Proceedings 
Allowable Under Rule 72.27 


TARIFF OF FEES FOR THE SERVICES OF A SOLICITOR ALLOW- 
ABLE TO A PARTY ENTITLED TO COSTS IN AN UNCONTESTED 
DIVORCE PROCEEDING 


14 PEGACIUOS. UD. £6 ott thes sco open eg vam supe tarn oh a eodereecOk. « $60.00 
23 Discovery of Documents, UD. 10 ............ saree. ose . $20.00 
3. For each examination of a party or a witness 


prior to trial, except an examination or 
cross-examination for use on a motion, 
but including preliminary proceedings, 
HrepataioOnana COUNSEL ICC, UDILO ao. ns ce as ees $75.00 


4. For each uncontested motion before trial, 
including preliminary proceedings, 
affidavits, preparation, counsel fee and 
GrUCtAAM pA OF Far its eos ect eeo one Otic cata ate si aie $20.00 


op For each contested motion before trial, 
including preliminary proceedings, 
affidavits, cross-examination, preparation, 


counsel tee ana Order, UPTO . eer hs a ee tees es $75.00 
6. Counsel fee on pre-trial conference, upto ........... $20.00 
Te Counsel fee at trial, including preparation, 

LAE SO ete ts CR eRe rece kel nts cha val aie $180.00 
8. Settling, signing and entering Decree Nisi, 

inchiding taxation of Costs, UP tO... 2. ne. en os $20.00 
0: Motion for Decree Absolute, including 


preparation, counsel fee and order, upto............ $30.00 


Td < 


TARIFF “C” 
Commission Allowable Under Rule 59.08 (1) (e) 


in thé firstiSL OO AMS Cay Pe ee a 15 per cent 
On every $100 over $1,000 and up to $2,500 .......... 5 per cent 
On every additional $100 over $2,500 and up 

10 S500 i ae, ee ee 4 per cent 
On every additional $100 over $5,000 and up 

to FIG OOO sol ee EOP ae cee 3 per cent 
On every additional $1,000 over $10,000 and 

up to ST5.6005 0) of ae slam. to ew 2 per cent 


On every additional $1,000 over $15,000 ............ 1 per cent 


Bey) bt 


TARIFF “D” 
Costs Allowed on Sales, Leases and Mortgages of Land 
Under The Devolution of Estates Act 


To the Solicitor for the Personal Representative 


Where sale price or amount of mortgage is under $200. . . . $10. 
Where it is over $200, up to and including $400. ........ $12, 
Where it is over $400, up to and including $600. ........ S15. 
Where it is over $600, up to and including $800. ........ $20. 
Where it is over $800, up to and including $1,000. ...... $25. 
Where it is over $1,000, up to and including $1,500. .... 2'2% 


Where it is over $1,500, up to and including $2,000.,$7 plus 2% 
Where it is over $2,000, 

upto andiincluding $3,000,) 2:2: -cniaoue $17 plus 14% 
Whereitedsiover $5,000}encms . a8. 2d of. ts $57 plus % of 1% 


Where a part of the land of an estate has been sold, in the 
case of any subsequent sale, three-fourths of the foregoing 
amount shall be allowed. 


In addition to the above amounts there shall be allowed, 


(a) the cost of taking out letters of administration or letters 
probate and of succession duty affidavits as fixed by the 
Surrogate Court Rules, where there is no personal estate 
out of which such costs can be paid; 


(b) the proper disbursements for advertising for creditors 
where there is no personal estate out of which such dis- 


bursements can be paid; 


(c) where the sale is by auction, the auctioneer’s fee and the 
costs of all necessary printing of advertisements; and 


(d) the fees paid to valuators. 


aks 


TARIFF “D” (continued) 


Costs of Official Guardian 


3. The costs of the Official Guardian shall be one-third of the 
amount allowed under item 1., and his actual disbursements. 


Special Allowances 


4. Where special circumstances render the amount taxable under 
this tariff unreasonable or inadequate, a judge may order the 
allowance of a smaller or larger sum. 


NOTE: In applying this tariff to leases, the amount shall be 
deemed to be the annual rental multiplied by the 
number of years in the term. 


f in 
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